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Minister 
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Ministre 

nWH  \HS 


DAY  1 


WORKSHOP  -  THE  MINORITY  VOICE 

LA  VOIX  DE  LA  MINORITE 


(PARK) 


APPLICANT 


AFFILIATION 


LAFONTAINE ,  YVES 
(W)  WAHL,  JUDITH 
RAMIREZ,  JUDITH 
MCINTYRE,  DAN 
LOWE,  KEITH 
VEECOCK,  JUNE 
CASE,  PATRICK 
LAWSON,  ANDREW  M. 
CHARLEBOIS ,  MONIQUE 
TATOR,  CAROL 
DESLAURIERS ,  OMER 
KAPLAN,  WILLIAM 
MESLIN,  ELEANOR 
WALLACE,  MARIA 
0 1 DONOGHUE ,  Mary 
FOSTER,  Bonnie 
PETERSON,  JAMES 
JARVIS,  PETER 


QUEBEC,  SERVICES  JURIDIQUES 
ADVOCACY  CENTRE  FOR  ELDERLY 
INTERCEDE 

COMMISSIONER,  RACE  RELATIONS 

MIN.  OF  CITIZENSHIP 

ONT.  FED.  OF  LABOUR 

CASE,  DUNLOP 

ONT.  LEGAL  AID  PLAN 

MIN.  OF  CITIZENSHIP 

EQUAL  OPPORTUNITY  CONSULTANT 

TORONTO,  FRANCOPHONES  AFFAIRES 

U.  OF  OTTAWA 

TORONTO,  OFFICE  OMBUDSMEN 

WOMEN  WORKING  WITH  IMMIGRANT  WOMEN 

WOMEN "S  DIRECTORATE,  ONTARIO  GOVERNMENT 

ONTARIO  MINISTRY  OF  CONSUMER  &  COMMERCIAL  RELATIONS 

CANADA  MARKET  RESEARCH  LTD. ,  'TORONTO 

THE  ADVOCATES ‘SOCIETY,  TORONTO 


(W)  ANAND,  RAJ  ONTARIO  HUMAN  RIGHTS  COMMISSION 

(W)  FRERICHS,  EILERT  UNIVERSITY  OF  TORONTO 


WORKSHOP  -  GENDER 

DROIT  ET  SEXISME 


(WILKET  CREEK) 


APPLICANT 


AFFILIATION 


(W)  ORTON,  HELENA 

PLETT,  DR.  KONSTANZE 
LYON,  WILLIAM  D. 
SADINSKY,  PROF.  STANLEY 
HACKETT,  DONNA 
GAVIGAN,  SHELLEY,  A.  M. 
VERGE,  HON.  LYNN 
JACKSON,  GEORGINA 
BAAR,  CARL 
MIESNER,  JULIE 
THOMSON,  PAMELA 
DAVID,  RODICA 
BOGART,  W. A. 

EBERTS,  MARY 
PORTER,  BRUCE 
(W)  BELLAMY,  DENISE 
(W)  MAHONEY,  KATHLEEN 
KITELEY,  FRAN  P. 


WOMEN'S  LEGAL  ED.  &  ACTION 
ZENTRUM  RECHTSPOLITIK  (ZERP) 

CAN.  JUDICIAL  COUNCIL 
CAN.  JUDICIAL  COUNCIL  ': 

ONT.  WOMEN’S  DIRECTORATE 
PARKDALE  COMMUNITY  LEGAL  SERV. 

NFLD,  MIN.  OF  JUSTICE  &  AG 
SASK.,  DEPT.  OF  JUSTICE 
BROCK  UNIVERSITY 
ONTARIO  SOLICITOR  GENERAL 

CANADIAN  ASSOCIATION  OF  PROVIINCXAL  COURT  JUDGES 
BARRISTER  &  SOLICITOR 
UNIVERSITY  OF  WINDSOR 
THE  ADVOCIATES 1  SOCIETY 

CENTRE  FOR  EQUALITY  RIGHTS  IN  ACCOMMODATION 
ONTARIO  ATTORNEY  GENERAL 
UNIVERSITY  OF  CALGARY 
ONTARIO  LEGAL  AID  PLAN 


-;A<3) 


■ft  ’■ 


\\L 


(PARK) 


WORKSHOP  -  PROCEDURAL  BARRIERS 

OBSTACLES  DE  PROCEDURE 


APPLICANT 

AFFILIATION 

BERGERON,  VIATEUR 
LEMAITRE-AUGER ,  JACQUES 
WALEN,  GREGORY,  G. 

ANDREW,  JUDITH 

NELSON,  BARBARA  J. 

BELLEAU,  CHARLES 

ZEMANS,  PROF.  FREDERICK  H. 
OWEN,  STEPHEN 

LAMONTAGNE  GAGNE,  HELENE 
(W)  CROMWELL,  THOMAS  A. 

LESAGE,  THE  HON.  P.J. 

DRAPER,  DAVID 

COWTAN,  MARGARET 
(W)  KREVER,  HORACE 

TRUBER,  DAVID  M. 

BEAULIEU,  LUCIEN  A. 

COMTOIS ,  PROF.  SUZANNE 
CHEVERIE,  HON.  WAYNE  D. 

FRY,  DEBORAH 

HUGHES,  E.N.  (TED) 

VIDMAR,  NEIL 

COOPER,  HEATHER 

MELLING/  MICHAEL 

STEINBERG,  DAVID  M. 

KELLY,  JOHN  SCOTT 
(W)  BLAZER,  MICHAEL 

TURNER,  S.  DOUGLAS 

JOHNSON,  JOHN  ("JACK") 
EPSTEIN,  PHILIP  M. 

LEBRETON,  PAUL 

U.  OF  OTTAWA,  FAC.  DE  DROIT 

QUEBEC,  SERVICES  JURIDIQUES 

SASK,  SINGER,  BECKIE ,  WINDELS  &  WALEN 
CAN.  FED.  INDEPENDENT  BUSINESS 

BC,  CAN.  BAR  ASSOC. 

U.  OF  OTTAWA,  FAC.  OF  LAW 

YORK  U . ,  OSGOODE  HALL  LAW  SCHOOL 

BC,  OMBUDSMAN 

INSURANCE  BUREAU  OF  CANADA 

DALHOUSIE  LAW  SCHOOL 

DIST.  COURT  OF  ONTARIO 

PARKDALE  COMM.  LEGAL  SERVICES 

CALGARY  LEGAL  GUIDANCE 

ONT,  COURT  OF  APPEAL 

U.  OF  WISCONSIN 

JUV.  &  FAM.  CRT.  MAGISTRATES 

U.  OF  SHERBROOKE,  FAC.  OF  LAW 

PEI,  DEPT  OF  JUSTICE 

NFLD ,  DEPT.  OF  JUSTICE 

BC,  DEPT.  OF  AG 

DUKE  LAW  SCHOOL,  N.C.,  USA 

TORONTO,  MIN.  OF  AG 

METRO  TORONTO  TENANTS  ASSOCIATION 
HAMILTON,  UNIFIED  FAMILY  COURT 

BLANEY,  MCMURTRY,  STAPELLS 

METRO  TENANTS  LEGAL  SERVICES 

CAN.  ASSOC.  PROV.  CRT  JUDGES 

TORONTO,  ASST.  DEPT.  AG.  (CIVIL) 
EPSTEIN,  COLE 

FREDERICTON,  MIN.  OF  JUSTICE 

:?} 


(TRILLIUM) 


WORKSHOP  -  NATIVE  AND  REMOTE  JUSTICE 

L ' ACCES  X  LA  JUSTICE  POUR  LES  AUTOCHTONES  ET  DANS  LES  REGIONS  ELOIGNEES 


APPLICANT 

AFFILIATION 

ENGLE  MERRY,  SALLY 

FERRIER,  LEE  K. 

HOLDEN,  ROBERT  L. 

SCOTT,  RICHARD  J. 
LACHAPELLE,  CAROLINE 
CURRIE,  ALBERT 

STEVENS,  SAMUEL  D. 

KEEFE,  DOUGLAS,  J. 

WELLESLEY  COLLEGE,  MASS.  USA 

OSLER,  HOSKIN  &  HARCOURT 

ONT.  LEGAL  AID  PLAN 

MANITOBA,  QUEEN’S  BENCH 

ONT.  NATIVE  AFFAIRS  DIRECTORATE 

OTTAWA,  DEPT.  OF  JUSTICE 

U . B . C . ,  FACULTY  OF  LAW 

NS,  DEPT.  OF  AG 

GRONICH,  FRANK  R. 

CHARTRAND,  LARRY 

FINEBLIT,  ALLAN 

PETIQUAN,  DENNIS 

CRAWFORD,  ANNE 

SHARKEY,  NEIL 

STEWART,  RUTH 

SIGURDSON,  GLENN 

ELTON,  TANNER 

FORTIN,  MARC  B. 

FISH,  WANDA 

EVANS,  JOHN  F. 

MCGRATH,  TED 

MCCORMICK,  CHRISTOPHER 
DEON,  CHRISTINE 

KUNAS,  GARY  R. 

HUNTER,  TERRY 

PINK,  DARREL 
(W)  KIMMERLY,  ROGER  S. 

(W)  MARACLE,  SYLVIA 
(W)  NICHOLAS,  GRAYDON 

NFLD ,  DEPT.  OF  JUSTICE 

ONT.  NATIVE  AFFAIRS  DIRECTORATE 

MANITOBA,  LEGAL  AID 

KENORA,  MIN.  OF  AG 

NWT ,  DEPT.  OF  JUSTICE 

NWT ,  COMMUNITY  LEGAL  AID 

NWT,  MACKENZIE  COURTWORKERS 

TAYLOR,  MCCAFFREY,  CHAPMAN 

MANITOBA,  DEPUTY  AG 

OTTAWA,  FED.  DEPT.  OF  JUSTICE 

ALBERTA,  LEGAL  AID  SOCIETY 

THE  ADVOCATES'  SOCIETY 

ONTARIO  SOLICITOR  GENERAL 

NATIVE  COUNCIL  OF  CANADA 

MOHAWK  NATION 

ONTARIO  FAMILY  COURT  JUDGES'  ASSOCIATION 

SIMCOE  LEGAL  SERVICES  CLINIC 

PATTERSON,  KITZ 

MINISTER  OF  JUSTICE 

NATIVE  FRIENDSHIP  CENTRES 

UNION  OF  NEW  BRUNSWICK  INDIANS 

(EDWARD) 


WORKSHOP  -  LITERACY  AND  LEGAL  LANGUAGE 

PROBL&MES  RELIES  A  LA  LANGUE  DU  DROIT 


APPLICANT 


AFFILIATION 


(W) 

(W) 

(W) 


KLINCK,  J.  E. 

BLAKE,  MARION 
ECHENBERG,  HAVI 
DECLERQ,  NANCY 
DALTON,  CLARK,  W. 
BREITHAUPT ,  JAMES  R. 
SINCLAIR,  GAIL 
DUFOUR,  JACQUES  A. 
BEECROFT,  DOUG 
SHONE,  MARGARET 
PERKINS,  CRAIG 
WILLIAMSON,  BILL 
PEARPOINT,  JACK 
PERRAS,  D.W. 

BENESH,  JOHN 
JENNINGS,  JOHN 
BELL,  GLEN 


ALBERTA,  DEPT.  OF  AG 

NAT 1  L  ANT I -POVERTY  ORGAN. 

OTTAWA,  DEPT.  OF  JUSTICE 

ALBERTA,  DEPT.  OF  AG 

ONTARIO  LAW  REFORM  COMMISSION 

DONNER  CANADIAN  FOUNDATION 

QUEBEC,  MIN. OF  AG 

TORONTO,  MIN.  OF  AG 

EDMONTON,  INS.  LAW  RES  &  REF. 

TORONTO,  MIN.  OF  AG 

DEPT.  OF  JUSTICE,  YUKON 

FRONTIER  COLLEGE 

DEPUTY  ATTORNEY  GENERAL,  ALBERTA 

CANADIAN  LAW  INFORMATION  COUNCIL 

THE  ADVOCATES'  SOCIETY 

PUBLIC  INTEREST  ADVOCACY  CENTRE 


WORKSHOP  -  PUBLIC  LEGAL  EDUCATION 

VULGARISATION  ET  INFORMATION  JURIDIQUES 


(SETON) 


APPLICANT 


AFFILIATION 


(W)  MANZER,  ALISON 
DOUCETTE,  KEVIN 
BLISS,  HARVEY  J. 

GILLESE,  PROF.  EILEEN  E. 
STAPLETON,  BASIL  D. 

TANNIS,  ERNEST  G. 

MCPHIE ,  PAUL  D. 

(W)  LOBU,  TAIVI 

HRNJEZ,  MILLIE 

KOS  RABCEWICZ  ZUBKOWSKI ,  L. 

GAGNON,  PIERRE  C. 

LIGETI,  EVA 
(W)  HALIECHUK,  RICK 
(W)  TIDEY,  THOMAS 
HERMAN,  THEA 
RICHARDS,  RONALD 
DIDUCK,  ALAN 
KAMAKARIS,  TINA 
BLONDE,  DOLORES 
THOMAS,  JEANNIE 
ELLIS,  SUSAN 


CANADIAN  BAR  ASSOCIATION  -  ONTARIO 
CONSUMERS'  ASSOC.  CAN. 

CAN.  BAR  ASSOC. 

UWO,  FACULTY  OF  LAW 
FREDERICTON,  DIR.  OF  LAW  REF. 

CAN.  INSTI .  OF  CONFLICT  RESOLUTION 
CAN.  CENTRE  OF  JUSTICE  STATISTICS 
COMM.  LEGAL  EDUCATION,  ONT. 

COMM.  LEGAL  EDUCATION,  ONT. 

U  OF  OTTAWA,  FACULTY  OF  LAW 
CANADIAN  BAR  ASSOCIATION 
ONT.  ASSOC.  COLLEGE  LAW  EDUCTORS 
TORONTO  STAR 

ONTARIO  MINISTRY  OF  EDUCATION 

ONTARIO  MINISTRY  OF  THE  ATTORNEY  GENERAL 

DEPUTY  MINISTER  OF  JUSTICE,  NEWFOUNDLAND 

COMMUNITY  LEGAL  EDUCATION  ASSOCIATION,  WINNIPEG 

STUDENTS  LEGAL  ASSOCIATION 

UNIVERSITY  OF  WINDSOR 

CANADIAN  JUDICIAL  COUNCIL 

ONTARIO  LEGAL  AID  PLAN 


(CENTENNIAL  A) 


WORKSHOP  -  LANGUAGE  AND  RIGHTS 

MULTILINGUISME  ET  EXERCICE  DE  DROITS 


APPLICANT 


AFFILIATION 


RICHARD,  JOHN  D. 
MANNING,  GARTH 
WILLSON,  ANGELA 
WILSON,  WILLIAM 
(W)  LADOUCEUR,  ANNE 
(W)  BASTARACHE,  MICHEL 
FRANK,  JACQUELINE 
PETRICONE,  IVANA 
PERMUT,  NAOMI 
MARSHALL,  J.  BARRIE 
(W)  MACUILIS /  PAULINA 
(W)  YEE,  GARY 

DAY,  THERESA 
GIRLING/  JAMES 
CHUN,  ANDREA 


ONT.  ASSOC.  JURISTES  FRANCAISE 
CAN.  BAR  ASSOC. 

CONSUMERS'  ASSOC  OF  CAN.  -  ONT. 

NS,  DEPT  OF  AG 

DONSEIL  DES  ORGANISMES  FRANCOPHONES  DU  TORONTO 

LANG,  MICHENER,  LASH,  JOHNSTON 

ONT.,  FRANCOPHONES  AFFAIRES 

COSTI- HAS  IMMIGRANT  SERVICES 

WINNIPEG,  LANGUAGE  BANK 

MILNER  &  STEER 

ONTARIO  COALITION  OF  AGENCIES  SERVING  IMMIGRANTS 
METRO  TORONTO  CHINESE  &  SOUTHEAST  ASIAN  LEGAL  CLINIC 
ONTARIO  MINISTRY  OF  TREASURY  &  ECONOMICS 
ONTARIO  MINISTRY  OF  CONSUMER  &  COMMERCIAL  RELATIONS 
METRO  TORONTO  CHINESE  &  SOUTHEAST  ASIAN  LEGAL  CLINIC 


WORKSHOP  -  PHYSICAL  AND  MENTAL  HANDICAPS 
HANDICAPS  PHYSIQUES  ET  MENTAUX 


(TALBOT) 


APPLICANT 


AFFILITATION 


(W)  ENDICOTT,  ORVILLE 
O'SULLIVAN,  SEAN 
CZUKAR,  GAIL 
BIGGAR,  GEORGE 
SANTOS,  RICHARD 
BRENNAN,  LLOYD 
DOBROWNEY,  OLGA 
MCINNES ,  RONALD  W. 
WOOD,  SUSAN 
PAISLEY,  HUGH 
(W)  BAKER,  DAVID 
(W)  MCPHERSON,  CATHERINE 
ARNSENAULT,  FRANCINE 


COMMUNITY  LIVING 
REVIEW  OF  ADVOCACY 
CAN.  DISABILITY  RIGHTS  COUNCIL 
ONT.  LEGAL  AID  PLAN 

ADVOCACY  RES.  CTRE .  FOR  HANDICAPPED 
OTTAWA,  CTY.  &  DIST.  LAW  PRES. 

ALBERTA,  LEGAL  AID  SOCIETY 

ONT.  ADVISORY  COUNCIL  FOR  DISABLED 

BOYLE  STREET  COMMUNITY  SERVICES  COOPERATIVES 

PUBLIC  TRUSTEE,  ONTARIO  ATTORNEY  GENERAL 

ADVOCACY  RESOURCE  CENTRE  FOR  THE  HANDICAPPED 

PERSONS  UNITED  FOR  SELF-HELP  -Ontario 

PERSONS  UNITED  FOR  SELF-HELP 


WORKSHOP  -  INTERVENOR  STATUS  AND  FUNDING 

INTERVENTION  EN  JUSTICE  ET  FINANCEMENT 


(PARK) 


APPLICANT 


AFFILIATION 


DUFOUR,  JACQUES  A. 
MULDOON,  PAUL 
O'GRADY,  JOHN  A. 

SMYTH,  PEGGY 
IRVINE,  MARIE  A. 

(W)  POCH,  DAVID 

MCNEE,  MARGARET  C. 
THOMPSON,  CHARLES  P. 
THOMAS,  RICHARD 
RICKERED,  DONALD  S. 
GATHERCOLE,  RICHARD  J. 
LAWSON,  RUTH 
KALANT,  JENNIFER 
STONE,  PEGGY 
PEROZZO,  RON 
PRIMEAU/  ROBERT 
WEBBER,  BERNARD 
ROBINSON,  RUTH 
STEPHEN,  David 
(W)  LEVESQUE,  GERARD 
(W)  FASSEL,  MARY  LOU 


QUEBEC,  MIN.  DE  LA  JUSTICE 
ENERGY  PROBE 
ONT.  FED.  OF  LABOUR 
CONSUMERS'  ASSOC.  CAN.  -  ONT. 

JUSTICE  FOR  CHILDREN 
ENERGY  PROBE 
MCMILLAN,  BINCH 
PEI,  DIR.,  LEGAL  SERVICES 
OFFICE  OF  FAIR  TRADING 
PRES.,  DONNER  CAN.  FOUNDATION 
BC,  PUBLIC  INT.  ADVOC.  CENTRE 
ONTARIO  LEGAL  AID  PLAN 
CAW  LEGAL  SERVICES  PLAN 
OTTAWA,  DEPT.  OF  JUSTICE 
MANTITOBA,  ASSISTANT  DAG 
BARREAU  DU  QUEBEC 

ONTARIO  MINISTRY  OF  CONSUMER  &  COMMERCIAL  RELATIONS 
CONSUMERS'  ASSOCIATION  OF  CANADA 
DEPARTMENT  OF  JUSTICE,  CANADA 
LANGUAGE  COMMITTEE,  COURT  CHALLENGE  PROGRAM 
NATIONAL  ACTION  COMMITTEE  ON  THE  STATUS  OF  WOMEN 


DAY  2  -  MORNING 


WORKSHOP  -  ZUBER  AND  BEYOND 

AU-DELA  DU  RAPPORT  ZUBER 


(PARK) 


APPLICANT 


AFFILIATION 


KLINCK,  J.  E. 

ENDICOTT,  ORVILLE 
RICHARD,  JOHN  D. 

ANDREW,  JUDITH 
NELSON,  BARBARA,  J. 
ORTON,  HELENA 
(W)  WILSON,  JANET  M. 
MCINTYRE,  DAN 
CROMWELL,  THOMAS  A. 
RAYNER,  DEAN  WESLEY  B. 
LESAGE,  THE  HON.  P.J. 
LYON,  WILLIAM  D. 

SAD INSKY,  PROF.  STANLEY 
HACKETT,  DONNA 
KREVER,  HORACE 
BEAULIEU,  LUCIEN  A. 
ZIEGEL,  PROF.  JACOB  S. 
COMTOIS,  PROF.  SUZANNE 
SCOTT,  RICHARD  J. 
LACHAPELLE,  CAROLINE 
MCPHIE ,  PAUL  D. 
THOMPSON,  CHARLES  P. 
KEEFE,  DOUGLAS  J. 

BYERS,  WILLIAM 
DECLERQ,  NANCY 
FRY,  DEBORAH 
GRONICH,  FRANK  R. 

VERGE,  HON.  LYNN 
HUGHES,  E.N.  (TED) 
BREITHAUPT ,  JAMES  R. 
BASTARACH,  MICHEL, 
COOPER,  HEATHER 
LOBU,  TAIVI 
THOMSON,  PAMELA  A. 
STEINBERG,  DAVID  M. 
TURNER,  S.  DOUGLAS 
(W)  SMITH,  BRIAN 
(W)  PERKINS,  CRAIG 
STEPHEN,  DAVID 
KUNNAS,  GARY 
CAMPBELL,  GRANT 
KAMAKARIS,  TINA 
JENNINGS,  JOHN 


ALBERTA,  DEPT.  OF  AG 
ASSOC.  FOR  COMMUNITY  LIVING 
ASSOC.  JURISTES  FRANCAISE 
CAN.  FED.  INDEPENDENT  BUSINESS 
CAN.  BAR  ASSOC. 

WOMEN'S  LEGAL  ED.  &  ACTION 
BASTEDO,  COOPER  &  SHOSTACK 
COMMISSIONER,  RACE  RELATIONS 
DALHOUSIE  LAW  SCHOOL 
UWO,  FAC.  OF  LAW 
DISTRICT  COURT  OF  ONT. 

CAN.  JUDICIAL  COUNCIL 
CAN.  JUDICIAL  COUNCIL 
ONT.  WOMEN'S  DIRECTORATE 
COURT  OF  APPEAL,  ONT. 

JUVENILE  &  FAMILY  COURT  MAG. 

U .  OF  T . ,  FACULTY  OF  LAW 
U.  OF  SHERBROOKE,  FAC.  OF  LAW 
MANITOBA,  QUEEN'S  BENCH 
ONT.  NATIVE  AFFAIRS  DIRECTORATE 
CAN.  CENTRE  JUSTICE  STATISTICS 

PEI,  DEPT  OF  JUSTICE 
NS,  DEPT.  OF  AG 

DEPUTY  MINISTER  OF  JUSTICE,  YUKON 

OTTAWA,  DEPT.  OF  JUSTICE 

NFLD ,  DEPT.  OF  JUSTICE 

NFLD,  DEPT.  OF  JUSTICE 

NFLD,  MIN.  OF  JUS.  &  AG 

BC,  DEPT.  OF  AG 

ONTARIO  LAW  REFORM  COMMISSION 

LANG,  MICHENER,  LASH,  JOHNSTON 

TORONTO,  MIN.  OF  AG 

ONT.  COMMUNITY  LEGAL  EDUCATION 
PROVINCIAL  COURT  (CIVIL  DIV) 

UNIFIED  FAMILY  COURT 

CAN.  ASSOC.  PROV.  CRT.  JUDGES 
ATTORNEY  GENERAL,  BRITISH  COLUMBIA 
ONTARIO  MINISTRY  OF  THE  ATTORNEY  GENERAL 
DEPARTMENT  OF  JUSTICE,  CANADA 
ONTARIO  FAMILY  COURT  JUDGES'  ASSOCIATION 
PROVINICIAL  COURT  FAMILY  DIVISION,  TORONTO 
STUDENTS  LEGAL  ASSOCATION 
THE  ADVOCATES'  SOCIETY 


WORKSHOP  -  POVERTY  LAWYERING 
DROIT  SOCIAL 


APPLICANT 


AFFILIATION 


(CENTENNIAL  C) 


MULDOON,  PAUL 
ENGLE  MERRY,  SALLY 
VEECOCK,  JUNE 
(W)  DRAPER,  DAVID 
CASE,  PATRICK 
STEVENS,  SAMUEL  D. 

CHARTRAND,  LARRY 
DESLAURIERS,  OMER 
KAPLAN,  WILLIAM 
WRIGHT,  JOHN 
SHONE,  MARGARET 
(W)  HUNTER,  TERRY 
(W)  SRI-SKANDA-RAJAH,  SRI  GUGGAN 
PAISLEY,  HUGH 
MIESNER,  JULIE 
ELLIS,  SUSAN 
DIDUCK,  ALAN 
MCGRATH,  TED 


ENERGY  PROBE 

WELLESLEY  COLLEGE,  MASS.,  USA 
ONT.  FED.  OF  LABOUR 
PARKDALE  COMMUNITY  LEGAL  SERV. 

CASE,  DUNLOP 

UBC ,  FAC.  OF  LAW 

ONT.  NATIVE  AFFAIRS  DIRECTORATE 

ONT.  AFFAIRES  FRANCOPHONES 

U.  OF  OTTAWA 

YUKON  PUBLIC  LEGAL  ED.  ASSOC. 

INSTITUTE  OF  LAW  RESEARCH  AND  REFORM 

SIMCOE  LEGAL  SERVICES  CLINIC 

JANE  FINCH  COMMUNITY  LEGAL  SERVICES,  INC. 

PUBLIC  TRUSTEE,  ONTARIO  ATTORNEY  GENERAL 
ONTARIO  SOLICITOR  GENERAL 
ONTARIO  LEGAL  AID  PLAN 

COMMUNITY  LEGAL  EDUCATION  ASSOCIATION,  WINNIPEG 
ONTARIO  SOLICITOR  GENERAL 


WORKSHOP  -  LAWYERS’  FEES 

LES  HONORAIRES  D'AVOCAT 


(CENTENNIAL  B) 


APPLICANT 


AFFILIATION 


DUFOUR,  JACQUES  A. 
BERGERON,  VIATEUR 
DOUCETTE,  KEVIN 
(W)  ANDERSON,  MARILYN 

PLETT,  DR.  KONSTANZE 
SMYTH,  PEGGY 
CZUKAR,  GAIL 
BIGGAR,  GEORGE 
RICKERED,  DONALD  S. 
BRENNAN,  LLOYD 
(W)  BINNIE,  W.  IAN  C. 
KELLY,  JOHN  SCOTT 
SIGURDSON,  GLENN 
GAGNON,  PIERRE  C. 
WILLIAMSON,  BILL 
DAVID,  RODICA 
(W)  PRITCHARD,  ROBERT 


QUEBEC,  MIN.  DE  LA  JUSTICE 
U.  OF  OTTAWA,  FAC.  OF  LAW 
CONSUMERS'  ASSOC.  OF  CAN. 

STAR  PROBE 

ZENTRUM  RECHTSPOLITIK  (ZERP) 
CONSUMERS'  ASSOC.,  ONT. 

CAN.  DISABILITY  RIGHTS  COUNCIL 
ONT.  LEGAL  AID  PLAN 
DONNER  CAN.  FOUNDATION 
CTY,  DIST.  LAW  PRES.  ASSOC. 
MCCARTHY  &  MCCARTHY 
BLANEY,  MCMURTRY ,  STAPELLS 
TAYLOR,  MCCAFFREY,  CHAPMAN 
CANADIAN  BAR  ASSOCITION 
DEPT.  OF  JUSTICE,  YUKON 
BARRISTER  &  SOLICITOR 
UNIVERSITY  OF  TORONTO 


WORKSHOP  -  LEGAL  AID 

L ' AIDE  JURIDIQUE 


(CENTENNIAL  A) 


APPLICANT 


AFFILIATION 


LAFONTAINE ,  YVES 
(W)  WALEN,  GREGORY  G. 
BELLEAU,  CHARLES 
OWEN,  STEPHEN 
WILLSON,  ANGELA 
LAWSON,  ANDREW  M. 
TRUBER,  DAVID  M. 
ECHENBERG,  HAVI 
CHEVERIE ,  HON.  WAYNE  D. 
FRANK,  JACQUELINE 
FINEBLIT,  ALLAN 
GATHERCOLE,  RICHARD  J. 
LAWSON,  RUTH 
STONE,  PEGGY 
SHARKEY,  NEIL 
LEBRETON,  PAUL  M. 


COMM.  SERVICES  JURIDIQUES 
SINGER,  BECKIE,  WINDELS  &  WALEN 
U.  OF  OTTAWA,  FAC.  OF  LAW 
BC,  OMBUDSMAN 
CONSUMERS'  ASSOC,  ONT . 

ONT.  LEGAL  AID  PLAN 

U.  OF  WISCONSIN,  MADISON 

NAT  1 L  ANTI-POVERTY  ORGANIZATION 

PEI,  DEPT.  OF  JUSTICE 

ONT.  AFFAIRES  FRANCOPHONES 
MANITOBA,  LEGAL  AID 

BC,  PUB.  INT.  ADV.  CENTRE 
ONT.  LEGAL  AID  PLAN 
OTTAWA,  DEPT.  OF  JUSTICE 
NWT ,  COMMUNITY  LEGAL  AID 
FREDERICTON,  MIN.  OF  JUSTICE 


ELTON,  TANNER 
PEROZZO,  RON 
FISH,  WANDA 
(W)  KITELEY/  FRAN 
(W)  GOYER,  GEORGES 

O'DONOGHUE/  MARY 
RICHARDS/  RONALD 
DAY,  THERESA 


MANITOBA,  DEPUTY  AG 
MANITOBA,  ASSISTANT  DAG 
ALBERTA,  LEGAL  AID  SOCIETY 
ONTARIO  LEGAL  AID  PLAN 

NATIONAL  LEGAL  AID  COMMITTEE,  CANADIAN  BAR 
ASSOCIATION 

WOMEN'S  DIRECTORATE,  ONTARIO  GOVERNMENT 
DEPUTY  MINISTER  OF  JUSTICE,  NEWFOUNDLAND 
ONTARIO  MINISTRY  OF  TREASURY  &  ECONOMICS 


WORKSHOP  -  PARALEGALS 

LES  TRAVAILLEURS  PARAJURIDIQUES 

APPLICANT  AFFILIATION 


(PARK) 


RANS,  MARTHA 
MANZER,  ALISON 
O'SULLIVAN,  SEAN 
BLISS,  HARVEY  J. 

(W)  GILLESE,  PROF. EILEEN  E. 

FERRIER,  LEE  K. 

(W)  LAWRIE,  BRIAN  J. 

CURRIE,  ALBERT 
DALTON,  CLARK  W. 

THOMAS,  RICHARD 
PETIQUAN,  DENNIS 
(W)  GROUND,  JACK 
CRAWFORD,  ANNE 
STEWART,  RUTH 
JACKSON,  GEORGINA 
FORTIN,  MARC  B. 

LIGETI,  EVA 
PINK,  DARREL 
LADOUCEUR/  ANNE 

FOSTER/  BONNIE 
WOOD,  SUSAN 


INTERCEDE 

CANADIAN  BAR  ASSOCIATION 
REVIEW  OF  ADVOCACY 
CAN.  BAR  ASSOC.,  ONT . 

UWO,  FAC.  OF  LAW 

OSLER,  HOSKIN  &  HARCOURT 

POINTTS 

OTTAWA,  DEPT.  OF  JUSTICE 

ALBERTA,  DEPT.  OF  AG 

UK,  OFFICE  OF  FAIR  TRADING 

KENORA,  MIN.  OF  AG 

OSLER,  HOSKIN  &  HARCOURT 

NWT,  DEPT.  OF  JUSTICE 

NWT,  MACKENZIE  COURTWORKERS 

SASK.,  DEPT.  OF  JUSTICE 

OTTAWA,  FED. DEPT.  OF  JUSTICE 

ONT.  ASSOC.  OF  COLLEGE  LAW  EDUCATORS 

PATTERSON,  KITZ 

CONSEIL  DES  ORGANISMES  FRANCOPHONES  DU 
TORONTO  METROPOL I T A I N 

ONTARIO  MINISTRY  OF  CONSUMER  &  COMMERCIAL  RELATIONS 
BOYLE  STREET  COMMUNITY  SERVICES  COOPERATIVES, 
EDMONTON 


WORKSHOP  -  LEGAL  INSURANCE 

ASSURANCE  JURIDIQUE 


(WILKET  CREEK) 


APPLICANT 


AFFILIATION 


LEMAITRE-AUGER ,  JACQUES 
(W)  MANNING,  GARTH 
O' GRADY,  JOHN  A. 

BATES.  R.  NOEL 
WILSON,  WILLIAM  M. 

(W)  MAJURY,  DIANA 

KALANT,  JENNIFER 
BLONDE,  DOLORES 
(W)  HARVEY,  JANE 
(W)  GINSBERG,  STEPHEN 


COMMISSION  DES.  SER .  JURIDIQUES 
BORDEN  &  ELLIOT 
ONT.  FED.  OF  LABOUR 

NS,  DEPT.  OF  AG 
UWO,  FAC.  OF  LAW 
CAW  LEGAL  SERVICES  PLAN 
UNIVERSITY  OF  WINDSOR 
JANE  HARVEY  ASSOCIATES 

CANADIAN  AUTO  WORKERS  LEGAL  SERVICES  PLAN 


WORKSHOP  -  CONTINGENCY  FEES 

HONORAIRES  CONDITIONNELS 


(EDWARD) 


APPLICANT 


AFFILIATION 


LAMONTAGNE  GAGNE,  HELENE 
MCNEE,  MARGARET  C. 
VIDMAR,  NEIL 
EVANS,  JOHN  F. 

BOGART,  W- A. 

JARVIS,  PETER 
GIRLING,  JAMES 
(W)  MARSHALL,  J.  BARRIE 
(W)  STROSBERG,  HARVEY  T. 

(W)  TREBILCOCK,  MICHAEL 


INSURANCE  BUREAU  OF  CANADA 
MCMILLAN,  BINCH 
DUKE  LAW  SCHOOL ,  N . C . ,  USA 
THE  ADVOCATES'  SOCIETY 
UNIVERSITY  OF  WINDSOR 
THE  ADVOCATES'  SOCIETY 

ONTARIO  MINISTRY  OF  CONSUMER  &  COMMERCIAL  RELATIONS 
CANADIAN  BAR  ASSOCIATION  COUNCIL 
GIGNAC,  SUTTS 
UNIVERSITY  OF  TORONTO 


WORKSHOP  -  MIDDLE-CLASS  DIFFICULTIES 

LES  DIFFICULTES  DE  LA  CLASSE  MOYENNE 


(TALBOT) 


APPLICANT 


AFFILIATION 


(W)  COWTAN,  MARGARET 
HOLDEN,  ROBERT  L. 
SMITH,  ROBERT  J. 
SINCLAIR,  GAIL 
DOBROWNEY,  OLGA 
PERMUT,  NAOMI 
THOMSON,  JO 
BEECROFT,  DOUG 
JOHNSON,  JOHN  ("JACK") 
(W)  BELL,  GLEN 
(W)  ROBINSON,  RUTH 
PRIMEAU,  ROBERT 
THOMAS,  JEANNIE 
EBERTS,  MARY 


CALGARY  LEGAL  GUIDANCE 
ONTARIO  LEGAL  AID  PLAN 
COUNTY  &  DIST.  LAW  PRES.  ASSOC. 

DONNER  CAN.  FOUNDTION 
ALBERTA,  LEGAL  AID  SOCIETY 
WINNIPEG,  LANGUAGE  BANK 
YUKON 

TORONTO,  MIN.  OF  AG 
TORONTO,  ASSISTANT  DAG  (CIVIL) 

PUBLIC  INTEREST  ADVOCACY  CENTRE,  OTTAWA 
CONSUMERS'  ASSOCIATION  OF  CANADA,  SASKATOON 
BARREAU  DU  QUEBEC 
CANADIAN  JUDICIAL  COUNCIL 
THE  ADVOCATES'  SOCIETY 


(PARK) 


WORKSHOP  -  COMMUNITY  CLINICS 

LES  CLINIQUES  COMMUN AUT A I RES 


applicant 


AFFILIATION 


WAHL,  JUDITH 

ZEMANS,  PROF.  FREDERICK  H. 
LOWE,  KEITH 
BLAKE,  MARION 
STAPLETON,  BASIL  D. 

TANNIS,  ERNEST  G. 

IRVINE,  MARIE  A. 

(W)  GAVIGAN,  SHELLEY,  A.M. 
CHARLEBOIS ,  MONIQUE 
LEVESQUE,  GERARD 
HRNJEZ ,  MILLIE 
SANTOS,  RICHARD 
KOS  RABCEWICZ  ZUBKOWSKI ,  L. 
BLAZER,  MICHAEL 
PETRICONE,  IVANA 
MESLIN,  ELEANOR 
EPSTEIN,  PHILIP  M. 

KIMMERLY,  ROGER 
BLAZER,  MICHAEL 
BAAR,  CARL 

(W)  BASTEDO,  THOMAS  G. 

(W)  SHRYBMAN,  Steven 
MELLING,  MICHAEL 
WEBBER,  BERNARD 
DEON,  CHRISTINE 
CHUN,  ANDREA 
PORTER,  BRUCE 
WALLACE,  MARIA 
HERMAN,  THEA 


ADVOCACY  CENTRE  FOR  ELDERLY 
YORK  U . ,  OSGOODE  HALL  LAW  SCHOOL 
MINISTRY  OF  CITIZENSHIP 

FREDERICTON,  DEPT.  OF  AG 

CAN.  INSTI .  OF  CONFLICT  RESOLUTION 

JUSTICE  FOR  CHILDREN 

PARKDALE  COMMUNITY  LEGAL  SERVICES 

MINISTRY  OF  CITIZENSHIP 

LEVESQUE  &  TERRIEN 

ONT.  COMMUNITY  LEGAL  EDUCATION 

ADV.  RES.  CENTRE  FOR  HANDICAPPED 

U.  OF  OTTAWA,  FAC.  OF  LAW 

METRO  TENANTS  LEGAL  SERVICES 

COSTI-IIAS  IMMIGRANT  SERVICES 

TORONTO,  OFFICE  OF  OMBUDSMAN 

EPSTEIN,  COLE 

YUKON,  MIN.  OF  JUSTICE 

METRO  TENANTS  LEGAL  SERVICES 

BROCK  UNIVERSITY 

BASTEDO,  COOPER 

CANADIAN  ENVIRONMENTAL  LAW  ASSOCIATION 
METRO  TORONTO  TENANTS  ASSOCIATION 

ONTARIO  MINISTRY  OF  CONSUMER  &  COMMERCIAL  RELATIONS 
MOHAWK  NATION,  KAHNAWAKE,  QUEBEC 

METRO  TORONTO  CHINESE  &  SOUTHEAST  ASIAN  LEGAL  CLINIC 
CENTRE  FOR  EQUALITY  RIGHTS  IN  ACCOMMODATION 
WOMEN  WORKIGN  WITH  IMMIGRANT  WOMEN 
ONTARIO  ATTORNEY  GENERAL 


DAY  2  -  AFTERNOON 


WORKSHOP  -  NEIGHBOURHOOD  AND  LAY  JUSTICE 
JUSTICE  POPULAIRE 


(CENTENNIAL  C) 


APPLICANT 


AFFILIATION 


ANDREW,  JUDITH 
O'SULLIVAN,  SEAN 
BLAKE,  MARION 
CASE,  PATRICK 
COWTAN,  MARGARET 
LAWSON,  ANDREW  M. 
GAVIGAN,  SHELLEY  A.M. 
(W)  IMAI ,  SHIN 

TURNER,  S.  DOUGLAS 
CRAWFORD,  ANNE 
STEWART,  RUTH 
KIMMERLY,  ROGER 
WRIGHT,  JOHN 
ELTON,  TANNER 
(W)  MELLING,  MICHAEL 
(W)  TANNIS,  ERNEST 
KAMAKARIS,  TINA 
LADOUCEUR,  ANNE 

ELLIS,  SUSAN 
WEBBER,  BERNARD 
WOOD,  SUSAN 


CAN.  FED.  INDEPENDENT  BUSINESS 
REVIEW  OF  ADVOCACY 

CASE,  DUNLOP 

CALGARY  LEGAL  GUIDANCE 

ONTARIO  LEGAL  AID  PLAN 

PARKDALE  COMMUNITY  LEGAL  SERVICES 

ILER,  CAMPBELL  &  ASSOC. 

CAN.  ASSOC.  PROV.  CRT.  JUDGES 

NWT ,  DEPT.  OF  JUSTICE 

NWT ,  MACKENZIE  COURTWORKERS 

YUKON,  MIN.  OF  JUSTICE 

YUKON  PUBLIC  LEGAL  ED.  ASSOC. 

MANITOBA,  DEPUTY  AG 
METRO  TORONTO  TENANTS  ASSOCIATION 
CANADIAN  INSTITUTE  FOR  CONFLICT  RESOLUTION 
STUDENTS  LEGAL  ASSOCIATION 
CONSEIL  DES  ORGANISMES  FRANCOPHONES  DU 
TORONTO  METROPOLITAN 
ONTARIO  LEGAL  AID  PLAN 

ONTARIO  MINISTRY  OF  CONSUMER  &  COMMERCIAL  RELATIONS 
BOYLE  STREET  COMMUNITY  SERVICES  COOPERATIVE, 
EDMONTON 


WORKSHOP  -  ACCESS  TO  APPOINTMENTS 

ACCES  AUX  NOMINATIONS  JUDICIAIRES 


(WILKET  CREEK) 


APPLICANT 


AFFILIATION 


ENDICOTT,  ORVILLE 
MANNING,  GARTH 
LOWE,  KEITH 
(W)  BATES,  R.  NOEL 
CZUKAR ,  GAIL 
SAD INSKY,  PROF.  STANLEY 
GRONICH,  FRANK  R. 
BREITHAUPT ,  JAMES  R. 
FRANK,  JACQUELINE 
FISH,  WANDA 
HERMAN,  THEA 
JARVIS,  PETER 
KALANT,  JENNIFER 
RICHARDS,  RONALD 
STEPHEN,  DAVID 
(W)  TATOR,  CAROL 
(W)  ZEIGEL ,  JACOB 


ASSOC.  FOR  COMMUNITY  LIVING 
CAN.  BAR  ASSOC,  ONT. 

MIN.  OF  CITIZENSHIP 
BARRISTER  &  SOLICITOR 
CAN.  DISABILITY  RIGHTS  COUNCIL 
CANADIAN  JUDICIAL  COUNCIL 
NFLD ,  DEPT  OF  JUSTICE 
ONTARIO  LAW  REFORM  COMM. 

ONT.,  AFFAIRES  FRANCOPHONES 
ALBERTA,  LEGAL  AID  SOCIETY 
ONTARIO  ATTORNEY  GENERAL 
THE  ADVOCATES'  SOCIETY 

CANADIAN  AUTO  WORKERS  LEGAL  SERVICES  PLAN 
DEPUTY  MINISTER  OF  JUSTICE,  NEWFOUNDLAND 
DEPARTMENT  OF  JUSTICE,  CANADA 
EQUAL  OPPORTUNITY  CONSULTANTS 
UNIVERSITY  OF  TORONTO 


WORKSHOP  -  MEDIATION 
MEDIATION 


(PARK) 


APPLICANT 


AFFILIATION 


NELSON,  BARBARA  J. 
MCINTYRE,  DAN 
TANNIS,  ERNEST  G. 

(W)  FERRIER,  LEE  K. 

LYON,  WILLIAM  D. 
BIGGAR,  GEORGE 
HACKETT,  DONNA 
BEAULIEU,  LUCIEN  A. 
ZIEGEL,  PROF.  JACOB  S. 
DECLERQ,  NANCY 
DALTON,  CLARK  W. 
MAJURY,  DIANA 
(W)  THOMAS,  RICHARD 
BEECROFT,  DOUG 
HRNJEZ ,  MILLIE 
THOMSON,  PAMELA  A. 
DOBROWNEY,  OLGA 
EPSTEIN,  PHILIP  M. 

(W)  SIGURDSON,  GLENN 
JACKSON,  GEORGINA 
PERKINS,  CRAIG 
GEDDES,  WILLIAM 
KUNNAS,  GARY  R. 
CAMPBELL,  GRANT 
BOGART,  W. A. 
WILLIAMSON,  BILL 
KITELEY,  FRAN  P. 


BC,  CAN.  BAR  ASSOC. 

COMM.  RACE  RELATIONS 

CAN.  INSTI .  OF  CONFLICT  RESOLUTION 

OSLER,  HOSKIN  &  HARCOURT 

CANADIAN  JUDICIAL  COUNCIL 

ONTARIO  LEGAL  AID  PLAN 

ONTARIO  WOMEN'S  DIRECTORATE 

JUVENILE  AND  FAMILY  COURT  MAG. 

U.  OF  TORONTO,  FAC.  OF  LAW 
OTTAWA,  DEPT  OF  JUSTICE 
ALBERTA,  DEPT.  OF  AG 
UWO,  FAC.  OF  LAW 
UK,  OFFICE  OF  FAIR  TRADING 
TORONTO,  MIN.  OF  AG 
ONT.  COMMUNITY  LEGAL  EDUCATION 
PROVINCIAL  CRT  (CIVIL  DIV) 

ALBERTA  -  LEGAL  AID  SOCIETY 
EPSTEIN,  COLE 

TAYLOR,  MCCAFFREY,  CHAPMAN 
SASK.,  DEPT.  OF  JUSTICE 
TORONTO,  DEPT.  OF  AG 
ARBITRATORS'  INSTITUTE  OF  CANADA 
ONTARIO  FAMILY  COURT  JUDGES ' ASSOCIATION 
PROVINCIAL  COURT  FAMILY  DIVISION 
UNIVERSITY  OF  WINDSOR 
DEPARTMENT  OF  JUSTICE,  YUKON 
ONTARIO  LEGAL  AID  PLAN 


WORKSHOP  -  PRIVATIZATION 
PRIVITISATION 


(CENTENNIAL  B) 


APPLICANT 


AFFILIATION 


WALEN,  GREGORY,  G. 
BLISS,  HARVEY  J. 
PLETT,  DR.  KONSTANZE 
VEECOCK,  JUNE 
LESAGE,  HON.  P.J. 
MCPHIE ,  PAUL  D. 
KEEFE,  DOUGLAS  J. 
VERGE,  HON.  LYNN 
(W)  STOCKWOOD,  DAVID 
COOPER,  HEATHER 
BRENNAN,  LLOYD 
STONE,  PEGGY 
SHONE,  MARGARET 
THOMSON,  JO 
LEBRETON,  PAUL  M. 

(W)  RAMSAY,  IAIN 
(W)  KRONBY,  MALCOLM 
EVANS,  JOHN  F. 

DAVID,  RODICA 


SINGER,  BECKIE ,  WINDELS  &  WALEN 
CAN.  BAR  ASSOC.,  ONT. 

ZENTRUM  RECHTSPOLITIK  (ZERP) 

ONT.  FED.  OF  LABOUR 
DISTRICT  COURT  OF  ONT. 

CAN.  CENTRE  FOR  JUSTICE  STATISTICS 

NS,  DEPT. OF  AG 

NFLD ,  DEPT. OF  JUSTICE 

STOCKWOOD,  BLAIR,  SPIES  &  ASHBY 

TORONTO,  MIN.  OF  AG 

OTTAWA,  CTY  &  DIST.  LAW  PRES. 

OTTAWA,  DEPT.  OF  JUSTICE 
EDMONTON,  INST.  LAW  RES.  &  REF. 

YUKON 

FREDERICTON,  MIN.  OF  JUSTICE 

UNIVERSITY  OF  NEWCASTLE-UPON-TYNE,  ENGLAND 

McMILLAN  BINCH 

THE  ADVOCATES'  SOCIETY 

Barrister  &  SOLICITOR 


WORKSHOP  -  ARBITRATION 
ARBITRAGE 


(CENTENNIAL  A) 


APPLICANT 


AFFILIATION 


KLINCK,  J.E. 

LAMONTAGNE  GAGNE,  HELENE 
WILSON,  JANET  M. 
CROMWELL,  THOMAS  A. 

O' GRADY,  JOHN  A. 

(W)  RAYNER,  WESLEY 
SMITH,  PEGGY 
SMITH,  ROBERT  J. 

VIDMAR,  NEIL 
SINCLAIR,  GAIL 
LOBU,  TAIVI 
STEINBERG,  DAVID  M. 
KELLY,  JOHN  SCOTT 
KAPLAN,  WILLIAM 
MARSHALL,  J.  BARRIE 
PEROZZO,  RON 
(W)  PICHER,  MICHEL 
(W)  TREMBLAY/  RAYMOND 
JENNINGS,  JOHN 
MCGRATH,  TED 
PRIMEAU,  ROBERT 
GIRLING,  JAMES 
WILKINSON,  HAROLD 


ALBERTA,  DEPT.  OF  AG 
INSURANCE  BUREAU  OF  CANADA 
BASTEDO,  COOPER  &  SHOSTACK 
DALHOUSIE  LAW  SCHOOL 
ONT.  FED.  OF  LABOUR 
UWO,  FAC.  OF  LAW 
CONSUMERS'  ASSOC.  (ONT) 

COUNTY  &  DIST.  LAW  PRES.  ASSOC. 

DUKE  LAW  SCHOOL,  N.C.,  USA 
DONNER  CAN.  FOUNDATION 
ONT.  COMMUNITY  LEGAL  EDUCATION 
HAMILTON,  UNIFIED  FAMILY  CRT 
BLANEY,  MCMURTRY ,  STAPELLS 
U.  OF  OTTAWA 
MILNER  &  STEER 
MANITOBA,  ASSISTANT,  DAG 
ADJUDICATION  SERVICES  LTD. 

MINISTERE  DE  LA  JUSTICE,  QUEBEC 
THE  ADVOCATES'  SOCIETY 
ONTARIO  SOLICITOR  GENERAL 
BARREAU  DU  QUEBEC 

ONTARIO  MINISTRY  OF  CONSUMER  &  COMMERCIAL  RELATIONS 
ARBITRATOR'S  INSTITUTE  OF  CANADA  (ONTARIO) 


WORKSHOP  -  NATIVE  COURTS 

TRIBUNAUX  AUTOCHTONES 


(TALBOT) 


APPLICANT 


AFFILIATION 


ENGLE  MERRY,  SALLY 
HOLDEN,  ROBERT  L. 
LACHAPELLE,  CAROLINE 
CURRIE,  ALBERT 
(W)  STEVENS,  SAMUEL  D. 

MACDONALD,  D.  WILLIAM 
CHARTRAND,  LARRY 
PETIQUAN,  DENNIS 
SHARKEY,  NEIL 
BYERS,  WILLIAM 
TREHEARNE,  ROSEMARY 
FORTIN,  MARC  B. 

(W)  NORTON,  JOSEPH 
(W)  MONTAGNES,  CAROL 
MISENER,  JULIE 
DEON,  CHRISTINE 
DAY,  THERESA 
DIDUCK,  ALAN 
McCORMICK,  CHRISTOPHER 
BLONDE,  DOLORES 


WELLESLEY  COLLEGE,  MASS. 

ONTARIO  LEGAL  AID  PLAN 

ONT.  NATIVE  AFFAIRS  DIRECTORATE 

OTTAWA  -  DEPT  OF  JUSTICE 

UBC ,  FAC.  OF  LAW 

NS,  DEPT.  OF  AG 

ONT.  NATIVE  AFFAIRS  DIRECTOR 

KENORA,  MIN.  OF  AG 

NWT ,  COMMUNITY  LEGAL  AID 

YUKON,  DEPT.  OF  JUSTICE 

COUNCIL  FOR  YUKON  INDIANS 

OTTAWA,  FED.  DEPT.  JUSTICE 

MOHAWK  COUNCIL  OF  KAHNAWAKE,  QUEBEC 

ONTARIO  NATIVE  COUNCIL  ON  JUSTICE 

ONTARIO  SOLICITOR  GENERAL 

MOHAWK  NATION,  KAHNAWAKE,  QUEBEC 

ONTARIO  MINISTRY  OF  TREASURY  AND  ECONOMICS 

COMMUNITY  LEGAL  EDUCATION  ASSOCIATION,  WINNIPEG 

NATIVE  COUNCIL  OF  CANADA 

UNIVERSITY  OF  WINDSOR 


WORKSHOP  -  ADMINISTRATIVE  TRIBUNALS 
TRIBUNAUX  ADMINISTRATES 


(PARK) 


APPLICANT 


AFFILIATION 


LEMAITRE- AUGER,  JACQUES 
BERGERON,  VIATEUR 
LAFONTAINE ,  YVES 
MULDOON,  PAUL 
WAHL,  JUDITH 
RICHARD,  JOHN  D. 

GILLESE,  PROF.  EILEEN  E. 
DRAPER,  DAVID 
IRVINE,  MARIE  A. 

KREVER,  HORACE 
(W)  COMTOIS ,  PROF.  SUZANNE 
SCOTT,  HON.  RICHARD  J. 
THOMPSON,  CHARLES  P. 
CHEVERIE ,  HON.  WAYNE  D. 
WILSON,  WILLIAM  M. 
HUGHES,  E.N.  (TED) 
RICKERED,  DONALD  S. 
SANTOS,  RICHARD 
MESLIN,  ELEANOR 
(W)  JOHNSON,  JOHN  ("JACK") 
PERMUT,  NAOMI 
GAGNON,  PIERRE  C. 

LIGETI,  EVA 
BAAR,  CARL 
EBERTS,  MARY 
BELL,  GLEN 
HUNTER,  TERRY 
O'DONOGHUE,  MARY 
(W)  MACAULAY,  ROBERT  W. 


COMM.  SERVICES  JURIDIQUES 
U.  OF  OTTAWA,  FAC.  OF  LAW 
COMM.  SERVICES  JURIDIQUES 
ENERGY  PROBE 

ADVOCACY  CENTRE  FOR  ELDERLY 
ASOC.  JURISTES  FRANCAISE 
UWO,  FAC.  OF  LAW 

PARKDALE  COMMUNITY  LEGAL  SERVICES 
JUSTICE  FOR  CHILDREN 
COURT  OF  APPEAL  (ONT) 

U.  OF  SHERBROOKE,  FAC.  OF  LAW 
MANITOBA,  QUEEN'S  BENCH 
PEI,  DEPT.  OF  JUSTICE 

PEI,  DEPT.  OF  JUSTICE 
NS,  DEPT.  OF  AG 

BC,  DEPT.  OF  AG 

DONNER  CAN.  FOUNDATION 

ADV.  RES.  CENTRE  FOR  HANDICAPPED 

ONT.  OFFICE  OMBUDSMAN 
TORONTO,  ASST.  AG  (CIVIL) 

WINNIPEG,  LANGUAGE  BANK 
CANADIAN  BAR  ASSOCIATION 

ONT.  ASSOC  OF  COLLEGE  LAW  EDUCATORS 

BROCK  UNIVERSITY 

THE  ADVOCATES'  SOCIETY 

PUBLIC  INTEREST  ADVOCACY  CENTRE,  OTTAWA 

SIMCOE  LEGAL  SERVICES  CLINIC 

WOMEN'S  DIRECTORATE,  ONTARIO  GOVERNMENT 

ONTARIO  ENERGY  BOARD 


(PARK) 


WORKSHOP  -  GROUP  CLAIMS/C»LLECTIVE  RIGHTS 

RECOURS  COLLECTIFS/DROITS  COLLECTIFS 


APPLICANT 

AFFILIATION 

DUFOUR,  JACQUES  A. 

RANS,  MARTHA 

BELLEAU,  CHARLES 

ZEMANS,  PROF.  FREDERICK  H. 
DOUCETTE,  KEVIN 

ORTON,  HELENA 

STAPLETON,  BASIL  D. 

WILLSON,  ANGELA 

POCH,  DAVID 

MCNEE,  MARGRET  C. 

TRUBEK,  DAVID  M. 

ECHENBERG,  HAVI 
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Access  to  Justice  Conference,  June  20,  1988 
Notes  for  an  Address  on  Intervention  and  Funding 

by  David  Poch 


1)  The  problem: 

Courts  and  tribunals  are  moving  toward  more  permissive  rules 
regarding  standing  or  intervention  when  broad  public  interests 
are  at  stake.  However,  as  a  practical  reality,  any  right  to 
intervention  is  limited  by  one's  financial  capability  to 
effectively  intervene. 

-  hearings  are  often  lengthy  and  expensive,  requiring 
counsel  and  experts.  If  we  want  good  hearings,  they  cost. 

-the  traditional  system  assumes  all  interested  parties  have 
a  financial  interest  to  protect  and  therefore  a  financial  return 
on  their  investment  in  participation.  What  about  non-pecun iary 
interests? 

-  who  represents  future  generations?  Who  should  pay  for 
their  representation? 

-  often  the  public  has  a  diluted  interest  in  environmental 
or  planning  issues.  No  one  person  has  a  large  enough  stake  to 
warrant  participation  expenses  but  the  cumulative  societal 
interest  is  significant. 

-  there  is  a  significant  societal  benefit  in  fostering  broad 
input  into  planning  decisions.  There  is  never  just  one  "public 
interest"  so  reliance  on  the  A.G.  or  some  other  citizen's 
advocate  is  insufficient.  By  encouraging  diverse,  informed,  and 
effective  public  participation  better  decisions  will  be  made. 

-  the  threat  of  an  adverse  cost  award  in  the  courts  adds  a 
second  lays:  of  deterrence  to  public  interest  litigation. 

2)  The  current  situation 

Both  the  Ortario  Energy  Board  and  the  Environmental  Assessment 
Board  agrea,  and  do  award  costs  at  the  end  of  the  day,  both 
boards  ha\e  sought  to  award  costs  in  advance  but  the  Hamilton 
Wentworth  case  held  that  they  have  no  such  jurisdiction. 

The  Minis  try  of  Environment  has  an  informal  funding  program  that 
is  gr oss ly  inadequate  and  subject  to  political  whim. 

The  courts  continue  to  award  costs  against  unsuccessful  public 
interest  Jitigants .  By  doing  so,  they  are  defeating  the  standing 
rights  of  public  interest  groups  recognized  in  recent  Supreme 
Court  decisions. 


3)  My  Proposal 

Pass  legislation  to  allow  advance  funding  or  advance  costs  (al  la 
the  CRTC's  approach)  for  all  tribunals  where  planning  or 
environmental  questions  are  involved.  To  be  paid  by  the  proponent 
as  a  cost  of  the  project,  to  be  awarded  by  an  independent  panel. 

Issue  a  guideline  of  1%  of  the  capital  value  of  the  project  being 
considered  to  be  made  available  to  intervenors  representing  a 
public  interest  or  who  are  non-commercially  affected,  subject  to 
upward  adjustment  where  there  are  extraordinary  impacts  or 
diverse  interests  involved. 

Amend  Rule  57.01(1)  of  the  Rules  of  Civil  Procedure  to  create 
a  presumption  that  no  cost  award  is  appropriate  against  a  public 
interest  litigant  except  in  those  situations  where  the  litigation 
has  been  found  to  be  frivolous  or  vexatious. 
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INTERVENOR  STATUS  AND  FUNDING 
Intervention  en  justice  et  financement 

Me  Gerard  Levesque 

Administered  by  the  Canadian  Council  on  Social  Development 
( CCSD ) ,  the  Court  Challenge  Program  is  funded  by  the  Government  of 
Canada  through  the  Secretary  of  State  and  with  the  cooperation  of 
the  Department  of  Justice. 

The  Court  Challenge  Program  was  established  to  provide 
financial  assistance  for  the  maintenance  of  selected  test  cases  in 
the  area  of  equality  of  official  languages  under  the  Canadian 
Constitution.  Total  expenditures  for  the  program  are  estimated  at 
$9  million  up  to  1989,  with  an  annual  allocation  of  $300,000  for 
official  languages  cases.  Its  purpose  is  to  cover  part  or  all  of 
the  costs  incurred  by  individuals  or  non-profit  groups  acting  as 
parties  in  court.  The  aim  is  to  provide  funding  for  legally 
meritorious  test  cases  that  are  likely  to  generate  judicial  — 

interpretations  affecting  a  potentially  large  segment  of  the 
population. 

Clause  5  of  Schedule  I  of  the  Memorandum  of  Agreement 
between  the  Secretary  of  State  of  Canada  and  the  Canadian  Council 
on  Social  Development  (CCSD)  provides  that,  in  general ,  intervenors 
should  not  be  funded  because  they  do  not  have  carriage  of  the 
action.  However,  the  role  of  intervenor  has  acquired  great 
significance  in  major  test  cases  raising  equality  rights  issues,  as 
well  as  cases  involving  the  constitutional  protection  of  official 
languages.  The  Program  has  always  taken  the  vien  that  clause  5 
recognizes  a  discretion  to  provide  financial  assistance  where 
circumstances  are  appropriate.  In  recognition  of  the  important 
role  an  intervenor  may  play  in  assisting  a  court  to  interpret  the 
scope  of  rights  under  the  Charter ,  should  clause  five  be  amended  to 
read : 

5.  Where  an  intervenor  seeks  financial  assistance  for  legal 

costs,  the  application  will  be  assessed  against  the 

following  factors: 

i)  whether  the  case  for  which  an  intervenor  seeks 
financial  assistance  is  already  being  funded  under 
the  Program; 

ii)  whether  the  intervenor  will  bring  to  bear  an 
additional  perspective  or  argument  on  the  issues 
before  the  court  that  might  otherwise  not  be 
presented ; 

iii)  whether  a  court  has  already  granted  the  intervenor 
the  permission  to  intervene; 

iv)  whether  the  intervenor  arguably  represents  the 
interests  of  disadvantaged  groups  that  would  be 
affected  by  the  judgement  of  the  court. 
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Access  to  the  justice  system  for  French-speaking  persons  in  Ontario 


The  right  to  be  heard  in  the  French  language  is  one  that  is  seen  as  fundamental  by  Franco- 
Ontarians;  this  is  because  the  official  status  of  a  language  before  the  courts  is  part  of  the 
fundamental  recognition  of  the  two  founding  nations  in  the  Canadian  tradition  and  because  Franco- 
Ontarians  believe  it  to  be  essential  to  their  recognition  as  full  members  of  Canadian  society.  It  is 
true  of  course  that  many  will  dispute  the  founding  nations  concept  today;  still,  history  has  given 
Canada  two  official  languages  that  reflect  the  political  compact  of  1867.  This  preliminary  remark  is 
made  because  it  sheds  some  light  on  the  very  requirements  and  expectations  of  Franco-Ontarians 
regarding  access  to  the  courts  in  the  French  language;  their  desire  is  to  achieve  equality  of  French 
and  English  as  languages  of  justice  in  Ontario. 

I  will  deal  with  the  status  of  the  French  language  in  civil  proceedings  in  Ontario,  showing 
what  was  accomplished,  what  remains  to  be  done  in  order  to  achieve  equality,  and  finally,  what 
has  been  the  impact  of  the  new  rules  on  access  to  the  courts  for  French-speaking  persons  in 
Ontario. 

1 .  The  status  of  the  French  language  before  the  courts  of  Ontario 

Subsection  136(2)  of  the  Courts  of  Justice  Act  provides:  When  a  French-speaking  person 
has  made  his  choice,  136(4)a  provides  French  is  not  seen  as  a  language  of  translation  in  the 
Courts  of  Justice  Act:  it  is  part  of  the  official  transcript.  Since  1987,  (Reg.  12/87),  the  rule 
applies  in  all  regions  of  Ontario.  The  rule  is  both  more  limited  and  more  comprehensive 
than  the  one  derived  from  the  Constitution  and  applicable  to  federal  courts,  those  of 
Quebec,  Manitoba  and  New  Brunswick: 

0  It  is  more  limited  because  it  provides  for  a  conditional  right  to  use  French  in 
pleadings,  oral  and  written 
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in  courts  other  than  the  provincial  courts  and  administrative  tribunals; 
documents  can  only  be  produced  in  French  with  the  consent  of  all  parties; 

by  natural  persons,  corporations  being  able  to  proceed  in  French  with  the 
permission  of  the  Court; 

in  actions  and  applications,  but  not  motions; 

with  permission  in  pre-trial  proceedings. 

It  is  more  comprehensive  because  it  provides  for  appearance  before  a  judge  (and 
jury  if  there  is  one)  that  is  capable  of  understanding  the  French  language  without 
the  assistance  of  an  interpreter. 


Since  there  is  no  right  to  impose  one’s  language  as  the  sole  language  of  proceedings,  the 
decision  to  use  French  will  generally  call  for  the  services  of  an  interpreter  for  the  benefit  of 
the  other  party  or  his  counsel.  There  is  also  possibility  for  any  party  to  obtain  the  free 
translation  of  any  document  in  the  record,  including  reasons  for  judgment. 

Equality  of  the  French  and  English  languages  is  not  achieved  or  likely  to  be  achieved  in 
Ontario  because  the  courts  lack  the  infrastructure  necessary  to  support  a  truly  bilingual 
system.  2%  of  lawyers  only  being  bilingual,  the  present  system  will  evolve  slowly. 

2.  The  impact  of  the  new  rules  on  access  to  justice  in  the  French  language 

A  study  conducted  by  1'AJEFO  in  1986  has  shown  minimal  impact;  only  in  the  Orignal 
district  are  there  numerous  proceedings  conducted  in  French. 

The  reasons  most  often  cited  are  the  following: 

1 .  Few  lawyers  are  willing  and  able  to  proceed  in  French  because  legal  education  in 
French  only  began  in  1978. 
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2.  There  is  a  lack  of  bilingual  judges  and  court  officers,  specially  at  the  Supreme  Court 
level;  proceeding  in  French  causes  further  delays. 

3.  Most  lawyers  are  afraid  to  insult  the  adversary  by  imposing  interpretation  on  him  or 
her. 

4.  Many  believe  that  proceeding  in  French  is  more  costly. 

5.  Most  French-speaking  lawyers  are  general  practitioners;  bilingual  specialists  are 
unavailable. 

6.  A  number  of  trial  lawyers  think  interpretation  will  hamper  the  effectiveness  of 
cross-examinations. 

7.  The  population  is  not  aware  of  its  language  rights  and  has  grown  accustomed  to  an 
English  only  system  of  justice. 


What  can  be  done  to  change  things?  It  seems  obvious  to  me  that  the  courts  as  provincial 
public  institutions  must  be  fluently  bilingual  before  the  right  to  use  French  at  trial  becomes 
an  element  of  social  change.  This  is  why  l'Orignal  provides  a  forum  in  which  French  is 
used  in  a  normal  way;  it  is  the  only  place  where  it  is  not  true  to  say  everything  will  be  done 
in  English  unless  otherwise  required. 


Conclusion 


Franco-Ontarians  being  bilingual,  they  do  not  feel  threatened  or  oppressed  by  the  English 
court  system,  although  many  would  prefer  to  use  the  French  language  when  giving  evidence 
themselves.  In  a  sense,  access  to  justice  may  not  be  denied.  There  is  however  a  possibility  that 
many  feel  that  courts  are  foreign  to  them  and  should  be  avoided  at  all  costs.  This  has  not  been 
investigated. 
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As  stated  at  the  onset,  to  date,  the  request  for  French  services  has  been  the  cause  of 
nationalists  seeking  to  obtain  official  recognition  of  their  language,  status  for  it  and  for  their 
community.  In  reality,  lawyers  have  been  the  only  true  lobby  group  fighting  for  the  recognition  of 
French  before  the  courts  in  recent  years.  Today's  approach  is  novel.  I  am  convinced  it  merits 
serious  study. 


Michei  tsastaracne 

Lang  Michener  Lash  Johnston 
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LANGUAGE  RIGHTS  WORKSHOP 

OUTLINE 


As  a  follow-up  to  the  presentation  on  Bill  8  rights  by  Me. 
Bastarache,  Anne  Ladouceur  will  through  the  use  of  research  data 
and  individual  experiences  describe  some  of  the  factors  which  may 
inhibit  the  exercise  of  language  rights. 

The  focus  will  be  on  the  justice  system  as  well  as  the 
f ranco-ontar ien  community  itself.  We  will  discuss  the 
difficulties  faced  by  francophones  who  wish  to  request  service  in 
French,  the  concerns  which  prevent  them  from  exercising  their 
rights  and  even  the  lack  of  awareness  that  such  rights  exist. 

Some  attention  will  also  be  given  to  the  problem  of 
illiteracy  within  the  francophone  community  and  the  additional 
obstacles  faced  by  these  people  in  relationship  to  the  justice 
system . 
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CONFERENCE  ON  ACCESS  TO  CIVIL  JUSTICE 


LANGUAGE  AND  RIGHTS 
workshop  -  June  20,  1988 

Notes  for  Presentation 
Gary  C.  Yee,  Clinic  Director 

Metro  Toronto  Chinese  &  Southeast  Asian  Legal 
Clinic 


1.  LANGUAGE  BARRIERS  TO  ACCESS 

-  problem  extends  beyond  court  system  or  legal  system 

-  consider  public  legal  education,  employment  equity, 
teaching  English  as  a  Second  Language. 

-  some  feel  immigrants  do  not  merit  assistance  if  they  do  not 
learn  English. 

-  language  barriers  are  a  very  prevalent  problem  in  Metro 
Toronto . 


2.  RECOMMENDATIONS  FOR  LAWYERS,  COURTS  AND  LEGAL  AID 

A.  Lawyers 

-  need  more  lawyers  who  speak  language  other  than  English. 

-  these  lawyers  should  assist  more  clients,  take  more  legal  aid, 
contribute  more  to  public  legal  education. 

B.  Courts  and  Tribunals 

-  criminal  court  and  many  administrative  tribunals  provide 
interpreters  at  their  expense 

-  civil  courts,  especially  Small  Claims  Court  and  landlord  and 
tenant  motions  in  District  Court,  should  follow  similar  models 
or  consider  alternatives  such  as  legal  aid  providing 
interpreters  in  some  cases  even  though  lawyers  not  used  or  such 
as  providing  court  interpreters  with  a  cost-recovery  scheme 

-  staff  at  courts,  tribunals  and  their  offices  should  reflect 
composition  of  the  clients  who  are  served 

-  more  materials  and  information  in  different  languages 


Legal  Aid 


legal  aid's  primary  goal  is  better  access 

legal  aid  certificates  -  too  much  reliance  on  the  applicant  to 
provide  friend,  relative  or  community  volunteer  as  an 
interpreter;  need  to  have  more  multilingual  staff  and  better 
access  to  interpreters;  need  to  allow  disbursements  for 
interpreters  for  interviews  in  lawyer's  office  and  not  just  for 
the  hearing  since  there  are  not  enough  multilingual  lawyers 

legal  aid  clinics  -  need  more  public  legal  education  materials 
in  other  languages;  need  more  multilingual  staff;  need  more 
clinics  for  specific  ethnocultural  communities  where  numbers 
warrant 
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Outline  for  a  presentation 
to  the  Conference  on  Access  to  Civil  Justice 

June  20,  1988 

Paulina  Maciulis 
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LANGUAGE  AND  RIGHTS 


The  Ontario  economy  is  booming.  Ontario  receives  more  than  40/C 
of  all  immigrants  arriving  in  Canada.  Most  of  the  immigrants  and 
refugees  arriving  are  skilled  workers  or  professionals,  all  of 
them  hard-working  new  Canadians  ready  to  contribute  in  the 
building  of  a  country  they  have  chosen,  mainly  for  its  democratic 
institutions,  and  a  country  that  has  chosen  them  on  humanitarian 
grounds  or  because  of  social  or  economic  reasons. 

However,  many  of  those  welcomed  as  new  Canadians  cannot  fully 
participate  in  our  society  because  of  fluency  in  English  or 
French. 

It  is  the  responsibility  of  our  justice  system  to  shape  a  society 
that  is  fair  and  equal.  Each  citizen  is  entitled  and  expected  to 
contribute  to  this  aim  by  upholding  and  obeying  the  law.  But 
these  basic  rights  and  responsibilities  are  in  jeopardy  because 
many  citizens  have  little  knowledge  of  their  rights  and 
obligations.  Many  do  not  exert  their  rights,  because  they  do  not 
know  they  exist.  But  also,  even  when  they  know  their  rights, 
they  have  difficulties  accessing  the  system  which  is  supposed  to 
protect  their  rights.  The  legal  language  is  complicated  for  most 
citizens,  but  if  their  first  language  is  not  English,  it  is  even 
more  difficult  to  access  a  fair  and  equal  service. 

We  have  advocated  continuously  for  more  comprehensive  access  to 
English  language  instruction  from  the  basic  to  the  professional 
level.  We  have  worked  for  and  expect  improvements  in  this  area. 
In  the  meanwhile,  we  should  be  working  proactively  to  ensure 
access  to  our  justice  system. 

We  congratulate  the  Ministry  of  the  Attorney-General  for  taking 
the  initial  step  in  ensuring  accessibility  by  organizing  this 
conference  to  get  input  from  the  different  components  of  the 
Ontario  community  and  we  trust  they  will  put  into  effect  our 
suggestions . 
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We  have  seen  some  steps  taken  in  that  direction,  but  most  of  the 
times  the  solutions  are  fragmented,  sporadic,  short  term  and 
isolated.  Some  information  has  been  translated  in  other 

languages,  some  institutions  offer  interpreter  services.  Summer 
students  have  been  given  the  task  to  translate  some  materials. 
For  example,  CLEO  is  funded  to  provide  information  and  does 
really  good  work.  But  they  have  a  lot  of  difficulties  finding 
enough  resources  for  translation  and  distribution  of  the 
information  to  the  different  ethnic  communities. 

In  order  to  be  representative  of  the  Ontario  population  and 
provide  services  on  equal  basis,  the  civil  justice  system  needs 
changes  at  all  levels.  It  needs  to  have  representatives  of 
minority  groups  in  all  levels  of  staff,  from  the  Supreme  Court  to 
the  intake  and  information  level.  Hiring  multilingual  staff 
should  be  a  priority,  as  well  as  continuous  training  and 
professional  development  in  the  area  of  cross-cultural 
understanding.  At  the  same  time,  educational  institutions  that 
prepare  service  providers  in  the  legal  fields,  should  undertake  a 
systematic  incorporation  of  cross-cultural  issues  in  their 
programs . 

We  would  like  the  civil  justice  system  to  do  outreach  in  the 
community,  using  and  involving  those  organizations  who  have  the 
language  and  professional  capacity  to  act  as  a  bridge  to  new 
Canadians . 

But,  mainly,  we  need  a  strong,  comprehensive  and  long  term 
commitment  to  make  access  to  the  civil  justice  system  accessible 
to  all  Canadians.  This  will  only  be  achieved  by  a  policy  that 
will  clearly  outline  the  government  intention,  specify  those 
responsible  for  implementation  and  guarantee  the  resources 
needed. 

Summarizing,  we  would  like  the  implementation  of  the  following: 

Policy 

The  civil  justice  system  needs  a  policy  that  guarantees  access  to 
the  system  to  all  Canadians  regardless  of  their  knowledge  of  the 
English  language. 

Services 

Translation  of  information  in  the  most  used  languages. 

Provision  of  multilingual  staff ,  especially  in  the  areas  of 
information  and  intake. 

Provision  of  trained  interpreters  in  all  area  of  services. 

Improved  promotion  of  services  of  the  civil  justice  system 
through  the  different  multilingual  media. 


-  3  - 


Funding 

Funding  of  community  legal  services  which  meet  the  needs  of 
immigrant  communities.  The  Chinese  Legal  Clinic  and  the  Legal 
Clinic  of  the  Centre  for  Spanish  Speaking  Peoples,  both  in 
Toronto,  are  good  examples  of  clinics  which  currently  meet  these 
needs.  Outside  of  Toronto  there  are  few  appropriate  services  of 
this  kind. 

The  equal  access  to  the  civil  justice  system  for  all  new  Canadian 
is  a  social  responsibility.  Any  new  funding  necessary  to  make  it 
accessible  to  them  has  to  be  seen  as  an  investment  in  the  well¬ 
being  of  the  citizens  of  our  province,  that  are  a  vital  component 
of  our  society  and  have  contributed  in  the  building  of  what  it 
now  the  most  prosperous  province  in  our  country. 
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LITERACY  AND  LEGAL  LANGUAGE 
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Frontier  College 


Civil  justice  and  illiteracy  are  mutually  exclusive.  In  Canada,  we  have 
illiteracy  and  functional  illiteracy.  Nearly  5,000,000  adult  Canadians 
are  systematically  denied  full  access  to  civil  justice  because  they  lack 
the  basic  education  skills.  If  we  as  a  society  mean  what  we  say  about 
"justice",  we  must  deal  with  the  literacy  issue.  Teaching  basic  skills 
will  not  solve  all  problems,  but  it  is  a  prerequisite  to  justice. 


At  Frontier  College,  out  basic  concern  is  that  you  cannot  have  justice  in 
a  society  without  literacy.  This  means  we  have  two  concerns. 

1.  Making  people  literate,  and  until  they  have  those  skills, 

2.  Ensuring  they  have  access  to  legal  and  para  legal  support  systems 
that  guarantee  them  access  to  justice. 


Readability  and  plain  language  are  a  first  step.  An  important  one,  but 
only  a  first  step. 


Literacy  is  about  life.  Law  is  the  "coding  of  conventions"  about  how  we 
live  together.  Justice  implies  equal  access.  It  is  not  possible  in  our 
society  without  literacy. 


"Literacy  is  a  great  deal  more  than  reading  and  writing.  It  is  not  simply 
a  matter  of  being  "literary".  The  Frontier  College  definition  is  being 
able  to  participate  fully  in  the  rights,  responsibilities  and  privileges 
of  citizenship. 


A  recent  national  survey  conducted  by  Southam  News  estimated  that  nearly 
5,000,000  Canadian  adults  could  not  understand  or  deal  with  a  variety  of 
daily  practical  applications  that  involved  very  basic  reading  and  writing. 
There  is  no  question  that  their  findings  are  substantive. 


A  recent  Canadian  Business  Task  Force  on  Literacy  survey  conducted  by 
Woods  Gordon  estimated  that  the  direct  cost  to  Canadian  Business  per  year 
is  now  approximately  $4.5  BILLION,  and  the  societal  costs  exceed  $10 
BILLION  per  year. 


For  most  of  these  Canadians  how  never  had  an  adequate  first  chance,  or 
need  an  appropriate  second  chance,  the  law,  and  the  rights  associated  with 
citizenship  might  as  well  be  written  and  communicated  in  Sanskrit.  And  it 
is  more  than  simply  a  question  of  communicating  concepts  and  "rights" 
simply  and  clearly  in  better  brochures. 

People  who  feel  intimidated  by  "reading  and  writing"  are  unlikely  to 
"read"  a  brochure  even  if  they  have  mastered  the  "front"  of  collecting  all 
the  printed  handouts.  More  fundamental,  literacy  begins  with  fundamental 
self  concept  -  issues  like  dignity  and  self  respect.  For  people  who  have 
been  told  in  a  thousand  ways  that  they  aren't  fully  human,  that  they  are 
stupid,  that  they  are  losers,  it  is  an  imposssible  dream  to  expect  that 
they  will  suddenly  rally  to  defend  their  rights  and  aspirations  simply 
because  it  is  presented  more  succinctly.  People  cannot  and  will  not  ask 
for  information  when  they  feel  at  risk  of  being  "fingered"  as 
incompetent.  This  is  an  issue  whether  we  are  talking  about  the  workplace, 
training,  leisure  or  family  stability.  It  is  a  fundamental  building  block 
that  is  essential  to  building  a  future  for  a  range  of  groups  with  lables 
like  disability,  offenders,  immigrant,  native,  etc.  that  we  all  identify 
as  "problems. 


WHAT  SHOULD  WE  DO? 


1.  Communicate  clearly  and  simply  -  about  our  rights  and 
responsibilities.  Implement  "plain  English  and  French"  kinds  of 
programs ...  but  don't  stop  there. 


2.  Deal  with  reality.  Regardless  of  how  "clear"  the  law  may  be  written, 
it  is  inaccessible  to  one  in  every  five  Canadians. 


3.  Don't  finger  people.  I  have  never  met  anyone  who  voluntarily  said  "I 
am  illiterate". 


4.  Treat  Adults  like  Adults.  Just  because  someone  didn't  master  a 
specific  skill  does  NOT  transform  them  into  "children"  or  a  "blank  slate". 
Adults  have  survived.  They  have  demonstrated  staggering  creativity  in 
managing  their  lives  without  solid  skill  foundations  that  we  assume  are 
essential.  Put  simply,  treat  people  as  people  with  the  dignity  and  self 
respect  they  have  earned  and  require. 


5.  Make  the  "problem"  into  the  solution.  If  we  have  narrow  perspectives, 
each  of  us  in  our  sphere  is  overburdened  with  problems  that  we  are 
incapable  of  solving.  We  burn  out.  However,  the  resources  to  make  a 
major  impact  are  human  -  and  available.  The  people  we  are  "concerned 
about"  have  tremendous  talents,  skills  and  knowledge.  If  you  form 
"partnerships"  to  work  on  issues  of  MUTUAL  concern,  small  mountains  can  be 
moved.  Partnerships  are  the  key. 


$ 
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PLAIN  LANGUAGE: 


JUSTICE  IN  UNDERSTANDABLE  LANGUAGE 


Outline  of  a  Presentation  by 
John  Benesh 

Executive  Director,  Canadian  Lav  Information  Council 

Language  And  Access 
What  Is  Plain  Language? 

What  Problems  Can  Plain  Language  Solve? 

Why  Use  Plain  Language? 

What  Has  Been  The  Impact  of  Plain  Language? 

Plain  Language  And  Forms 
Two  Canadian  Examples 
CLIC'S  Plain  Language  Centre 

HANDOUTS . 

*  Bibliography  of  Plain  Language  Sources 

*  Services  of  the  CLIC  Plain  Language  Centre 
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intro  duction 


PLEASED  TO  BE  HERE  on  behalf  OF  OUR  PROVINCE'S  ATT 
GENERAL  TO  PRESENT  ON  THE  IMPORTANT  TOPIC  OF  ACC 
LAW”.  PARTICULARLY  HOW  PLAIN  LANGUAGE  CAN  BETTER 

THIS  ACCESS. 


O  R  N  E  V 
ESS  TO  THE 
FACILITATE 


MR.  HORSMAN  HAS  BEEN  A  LONG  STANDING  PROPONENT  OF  PLAIN 
LANGUAGE  LEGISLATION.  AND  IN  FACT  HIS  FIRST  REMARKS  IN  THE 
LEGISLATURE  -  BACK  IN  197  6  -  DEALT  PRECISELY  WITH  TH:S  TOP-C.  ! 
WILL  REFER  TO  HIS  COMMENTS  FROM  TIME  TO  TIME  IN  MY 
PRESENTATION. 


.  TO  BEGIN,  I  WOULD  LIKE  TO  SPEAK  BRIEFLY  ON  THE  'LAW’S  AUDIENCE”, 
BECAUSE  S  THINK  THAT  SOME  CONFUSION  WITH  RESPECT  TO  THIS 
MATTER  IS  AT  THE  HEART  OF  THE  LANGUAGE  OF  THE  LAW  PROBL.  EM. 


WE  WOULD  ALL  AGREE  THAT  THE  LAW  APPLIES  EOUALL 
IN  MANY  CASES,  AFFECTS  OUR  DAY  TO  DAY  ACTIVITIES. 
OUR  BUSINESS  DEALINGS 


Y  TO  US  ALL,  AND 
PARTICULARLY 


■YET  IF  ONE  LOOKS  AT  THE  LANGUAGE  OF  THE  LAW.  YOU  WOULDN1  i  1  HINK 
THEY  ARE  INTENDED  FOR  ANYBODY  BUT  THE  LAWMAKERS  AND  L  A  WYE  RS 
„  AND  IN  SOME  CASES  ARE  NOT  CL  EARLY  UNDERSTOOD  BY  THEM.  LET 
ME  GIVE  YOU  AN  EXAMPLE.  THIS  EXAMPLE  GIVEN  BY  MR.  HORSMAN  IN 
1976  TO  THE  ALBERTA  LEGISLATURE,  AND  WAS  TAKEN  FROM  FROM  1  HE 
OUINESS  BOOK  OF  WORLD  RECORDS  *  M O S T  ! ;M E X ? L  i C  A 8 L  E  S T A T U T E  . 


IN  THE  NUTS  (UNGROUND), 
EXPRESSION  NUTS  SHAL» 


(OTHER  1  HAN  GROUND  NU i $}  OP 
H  A  V  f:  R  E  F  E  Fi  E  h  C  ir  T  O  S  U  C  H  n  U  T 


FF  THE 
OTHER 


Pa  ao 


THAN  GROUND  NUTS,  AS  WOULD  BUT  THIS  A  Mr.  NUiNG  OHO 
QUALIFY  AS  NUTS(UNGROUND),  (OTHER  IRAN  GROUND)  3'v 
THEIR  BEING  NUTS  (UNGROUND)." 


R  NOT 
R  L.  A  3  ;J 


f\j 


or 


•  THE  RESULT  OF  THIS  CONVOLUTED  AND  AMBIGUOUS  LANGUAGE  IS  FAR 
MORE  SERIOUS  THAN  SIMPLY  THE  PUBLIC’S  PROPENSITY  TO  USE 
LAWYERS. 


♦  THE  LANGUAGE  OE  THE  LAW  HAS  CAUSED  MANY  PEOPLE  TO  FEAR  THE 
LAW,  TO  FEAR  LAWYERS,  AND  TO  FEAR  AND  DISDAIN  THE  ENTIRE  LEGAL 
PROCESS  -  A  PROCESS  ESTABLISHED  TO  PROTECT  THEM. 

*  MANY  OF  PUBLIC  FEEL  LIKE  OUTSIDERS  LOOKING  IN.  WHEN  OFTEN  iT  IS 

THEIR  LIVELIHOOD  THAT  IS  AT  STAKE  NOT  ONLY  DO  THEY  PLACE  THEIR 
FATE  IN  THE  HANDS  OF  LAWYERS  AND  JUDGES,  BUT  THEY  CANNOT 
UNDERSTAND  THE  LANGUAGE  IN  WHICH  THEIR  FATE  iS  BEING  DECIDED, 


*  THE  LANGUAGE  OF  THE  LAW  SHOULD  BE  A  BRIDGE  BETWEEN  THE  PUBLIC 
AND  THE  LAW,  AND  TODAY  !  WOULD  LIKE  TO  SPEAK  ABOUT  HOW  WE  CAN 
BUILD  THIS  BRIDGE,  FOR  AS  THE  INTRODUCTION  TO  THE  BOOK  "ACCESS 
TO  THE  LAW"  STATES,  "WE  SHOULD  NOT  REQUIRE  HIGH  PRIESTS  TO 
KEEP  THE  LAW." 


WHAT  IS  PLAIN  LANGUAGE? 

•  IT  IS  IMPORTANT  TO  IDENTIFY  WHAT  USES  PLAIN  LANGUAGE  WOULD  BEST 
BE  APPLIED  TO.  OBVIOUSLY,  IT  IS  NEITHER  PRACTICAL  NOR  DESIRABLE 
TO  TRANSLATE  ALL  EXISTING  LEGISLATION  INTO  PLAIN  LANGUAGE, 
HOWEVER  THE  FOLLOWING  COULD  BE  CONSIDERED: 


-CONSUMER  CONTRACTS,  LEASES  AND  INSURANCE  POLICIES 

-  LEGAL  FORMS  INTENDED  FOR  PUBLIC  USE 

-  REGULATIONS.  STATUTES,  BYLAW'S 

-  MOST  IMPORTANTLY,  EXPLANATIONS  OF  LHC  LAW  AND  COVE  RUG  ENT 


SERVICES 


SECOND,  IT  IS  IMPORTANT  TO  DEFINE  WHA1  CONS  I  MUTES  PLAIN- 
LANGUAGE  AND  WHAT  STANDARDS  SHOULD  BE  ESTABLISHED  TO 
GOVERN  PLAIN  LANGUAGE  LEGISLATION  DRAFTING 

MOST  IMPORTANT  -  PLAIN  LANGUAGE  HAS  TO  0 E  LEGAL  LY  CORRECT, 

THIS  CORRECTNESS  CANNOT  IN  ANY  WAV  SE  COMPROMISED  TOP.  THE 
SAKE  Of  SIMPLICITY. 

SECOND,  PLAIN  LANGUAGE  IS  MORE  THAN  JUST  CHANGING  THE 
VOCABULARY  OF  THE  LAW. 

TERMINOLOGY.  HOWEVER.  IS  AN  IMPORTANT  ELEMENT  IN  ACHIEVING 
EASILY  UNDERSTOOD  LEGISLATION.  (E.G,  TRANSFEROR/  TRANSFEREE  * 
SELLER/BUYER;  LESSOR/LESSEE  -  LANDLORD/  TENANT;  USE  OF  LATIN, 
ETC.) 

SENTENCE  STRUCTURE  IS  ALSO  A  PROBLEM  (E.G  "WHERE  PROCEEDINGS 
HAVE  BEEN  STAYED,  AND  IF  DEFAULT  AGAIN  OCCURS  UNDER  THE 
MORTGAGE,  UPON  APPLICATION  THE  COURT  MAY  REMOVE  THE  STAY," 
SHOULD  BE  CHANGED  TO.  "THE  COURT  MAY.  UPON  APPL  ICATION, 
REMOVE  A  STAY  OF  PROCEEDINGS  IF  OtFAUuT  AGAIN  OCCURS  UNDER 
THE  MORTGAGE.") 

GRAMMATICAL  MISTAKES  AND  INCONSISTENCIES  (E.G.  AMBIGUITY, 
REDUNDANCY,  MISUSE  OF  PUNCTUATION,  DOUBLE.  NEGATIVES) 


STYLISTIC  PROBLEMS  (E  G.  USE  OF  EXCEPTIONS  TO  EXCEPTIONS. 
MISUSE  OF  SMALLER  TYPE  FOR  EXCEPTIONS,  UNNECESSARILY  LONG 
SENTENCES) 


OUTLINE  OF  THE  FUNDAMENTALS  Of  PLAIN  LANGUAGE  TAKEN  FROM  "THE 
LOOPHOLE",  THE  NEWSLETTER  OF  THE  CO M M C ) N vV EALTH  AS S O 0 i A T t Q ? ■! 
OF  LEGISLATIVE  COUNSEL  {FEBRUARY  88J 


-  PLAIN  LANGUAGE  IS  BASED  ON  THE  FmINCTPL 


or  clear  whiting. 


-  PLAIN  LANGUAGE  LOOKS  FOR  PROBLEMS  PEOPLE:  MiGMl  HAVE  IN 
TRYING  TO  UNDERSTAND  LEGAL  LANGUAGE  AND  LEGAL  DOCUMENTS; 

-  PLAIN  LANGUAGE  USES  LANGUAGE  AND  LAYOUT  TO  DEVELOP 
SOLUTIONS  TO  PROBLEMS; 

-  PLAIN  LANGUAGE  USES  ORDINARY  SPEECH  UNLESS  THERE  IS  A 
COMPELLING  REASON  NOT  TO  USE  IT; 

-  PLAIN  LANGUAGE  HELPS  THE  READER  UNDERSTAND  THE  MEANING  OF 
THE  DOCUMENT  BY  USING  STORIES,  SCENARIOS  ANS  EXAMPLES  OF 
ACTION  THAT  MUST  BE  TAKEN,  BY  WHOM,  WHEN  AND  FOR  WHAT 
REASON.  IT  TAKES  ADVANTAGE  OF  THE  RESEARCH:  THAT  HAS  BEEN 
DONE  TO  FIND  OUT  HOW  PEOPLE  LEARN.  HOW  INFORMATION  IS 
PROCESSED  AND  WHAT  TECHNIQUES  CAN  BE  EFFECTIVE  IN 
ENHANCING  THE  LEARNING  PROCESS. 

«  MORE  THAN  ANYTHING,  HOWEVER  PLAIN  LANGUAGE  INVOLVES  CHANGING 
THE  ATTITUDES  OF  LAW  DRAFTERS,  PLAIN  LANGUAGE  DEMANDS  THAT 
LEGISLATION  IS  WRITTEN  FROM  THE  PERSPECTIVE  OF  THE  READER'S 
NEED  TO  KNOW,  RATHER  THAN  THE  WRITERS  NEED  TO  INFORM  -  AND 
THEIR  IS  A  FUNDAMENTAL  DIFFERENCE. 

STATUS  OF  PLAIN  LANGUAGE  LEGISLATION 

•  AS  OF  JULY,  1987,  NINE  STATES  HAVE  PASSED  PLAIN  LANGUAGE  LAWS. 

GENERALLY,  THESE  LAWS  APPLY  TO  LEASES  AND  CONSUMER 
CONTRACTS  WITHIN  A  SPECIFIED  DOLLAR  AMOUNT,  TYPICALLY  25,000 
OR  50,000  DOLLARS.  IN  SOME  STATES,  LIFE,  HEALTH  AND  HOME 
INSURANCE  IS  INCLUDED, 

*  IN  ADDITION.  A  UNIFORM  PLAIN  LANGUAGE  LAW  IS  NOW  BEING 

CONSIDERED  IN  THE  U.S.  -  "UNIFORM  CONSUMER  CLEAR  INFORMA  MON 
ACT" 


*  IN  THE  UNITED  KINGDOM,  THE  MOVE  rO  WARDS  P  ■  A  iN  LANGUAGE 

LEGISLATION  IS  VERY  ACTIVE  ONE  OF  THE  BIGGEST  PROPONENTS  Or 
THIS  MOVE  IS  THE  NATIONAL  CONSUMER  COUNCIL,  WHO  HAVE 
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PREPARED  SAMPLE  LEGISLATION  AND  BEGUN  A  NATIONAL  PLAIN 
LANGUAGE  PUBLIC  AWARENESS  CAMPAIGN. 

•  IN  CANADA,  QUEBEC  HAS  A  PLAIN  LANGUAGE  TAX  F  ORM  THAT  HAS  BEEN 

IN  USE  SINCE  1  982. 

•  ONTARIO  IS  DEVELOPING  A  PLAIN  LANGUAGE  DRIVERS  REGISTRATION 

FORM,  AND  THE  MINISTRY  IS  GOING  TO  WORK  TOWARDS  DEVELOPING 
OTHER  PLAIN  LANGUAGE  REFORMS  IN  ADDITION  TO  REVISING  EXISTING 
FORMS. 

•  NOT  SURPRISINGLY,  THE  RESULT  OF  GOVERNMENTS  AND  BUSINESSES 

IMPLEMENTING  PLAIN  LANGUAGE  IS  MORE  THAN  JUST  INCREASING 
PUBLIC  AWARENESS  OF  THE  LAW  AND  REGULATIONS.  PLAIN  LANGUAGE 
HAS  BECOME  GOOD  BUSINESS  PRACTISE. 

-  COST  SAVINGS; 

-  CUSTOMER  SATISFACTION; 

■  INCREASED  PRODUCTIVITY 
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ACCESS  TO  CIVIL  JUSTICE  -  THE  ELDERLY  POPULATION 


Judith  A.  Wahl 

Executive  Director 

Advocacy  Centre  for  the  Elderly 

SUMMARY 

I  SERVICE 

a)  The  cost  of  litigation 

b)  Access  to  lawyers 

c)  Problems  with  Legal  Aid  -  eligibility,  limitations 
in  service 

d)  Access  to  general  advocacy  and  counsel  services 

e)  Use  of  paralegals 

II  BARRIERS  TO  ACCESS 

a)  Physical/handicap 

b)  Court  process  -  slowness  and  delays  in  system 

c)  Problems  that  relate  to  institutionalization 

III  BARRIERS  IN  SUBSTANTIVE  LAW 

a)  Damage  awards 

b)  Class  actions 

c)  Definition  of  issues  as  legal  problems 

IV  ALTERNATIVE  DISPUTE  RESOLUTION/SYSTEMS  ALTERNATIVE  TO 
COURT  PROCESS 

a)  The  problem  of  two-tier  justice 

b)  Models  -  problem  of  power  structure 

V  PUBLIC  LEGAL  EDUCATION 

a)  Access  to  information 

b)  Empowerment 


VI 


OPTIONS  FOR  REFORM 
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THE  MINORITY  VOICE 


BY  Raj  Anand 


I  Introduction 

The  very  title  of  the  Conference  assumes  that  the  civil  justice 
system  is  not  adequately  responsive  to  the  needs  of  all. 

Legal  philosopher  and  scholar  Lon  Fuller  (Morality  of  Law)  has 
suggested  a  definition  of  eight  minimum  conditions  which  the 
legal  system  must  satisfy  for  it  to  be  theoretically  responsive. 
In  Fuller's  words,  they  are  the  eight  minimum  conditions  for 
there  to  be  "an  inner  morality"  within  the  system. 

Adopting  these  eight  minimum  criteria  enables  us  to  see  on  what 
basis  our  civil  justice  system  falls  down;  and  therefore,  on  what 
basis  it  must  be  remedied. 


II  "The  Minority  Voice" 

"There  is  no  more  powerful  measure  of  a  society's  quality  than 
the  way  it  treats  its  disadvantaged.  It  takes  no  great 
sensitivity  or  insight  to  accommodate  the  needs  of  the 
majority ..." 

Access  to  legal  services,  to  the  civil  justice  system,  is  a 
fundamental  right.  It  is  critical  because  it  is  the  means  by 
which  we  enforce  other  civil  rights. 

It  is  the  disadvantaged  minority  which  has  diminished  access. 

Yet,  it  is  this  diminished  access  which  adds  to  their 
disadvantage . 

How  is  minority  to  be  defined?  Because  of  the  ambiguity  of  the 
term,  we  can  use  it  in  both  the  generic  sense,  namely,  the 
minority  of  all  those  who  are  disadvantaged,  and  the  specific 
sense,  namely,  the  particular  factor  of  the  members  of  the  public 
which  accounts  for  their  diminished  access.  (These  are  the 
subjects  of  the  7  concurrent  workshops). 

Irrespective  of  the  definition  of  the  term  "minority  voice",  it 
is  with  the  results  to  them  of  the  diminished  access  that  we  must 
deal.  Diminished  access  (or  a  denial  of  equal  treatment)  must  be 
dealt  with  as  an  equality  issue. 


Ill  Role  of  the  Ontario  Human  Rights  Commission 

The  Ontario  Human  Rights  Commission  is  an  agency  of  equality,  an 
avenue  of  civil  redress 

The  Human  Rights  Code  is  special  legislation.  We  can  rely  upon 
the  language  of  the  Supreme  Court  of  Canada  in  the  Action  Travail 
Des  Femmes  case  to  help  focus  in  on  the  precise  way  in  which  the 
disadvantage  of  diminished  access  to  the  civil  justice  system  can 
be  ameliorated. 
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IV  Conclusion 

The  denial  of  equality,  in  this  case,  equality  of  access, 
threatens  not  only  the  minority,  but  also,  the  well-being  of  the 
majority,  of  the  community. 

"To  deny  access  to  the  law  is  to  deny  justice,  and  to  deny 
justice  to  some,  is  to  threaten  the  integrity  of  all." 

The  Ontario  Human  Rights  Commission  has  a  unique  contribution  to 
make  in  diminishing  the  effect  of  the  denial  of  that  access,  thus 
assisting  the  minority  and  therefore  helping  to  maintain  the 
well-being  of  the  community. 
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THE  MINORITY  VOICE 


BY  Rev.  Eilert  Frerichs 


While  it  is  not  at  all  clear  what  the  organizers  of  this  workshop  meant  by 
"The  Minority  Voice",  I  decided  arbitrarily  to  focus  my  remarks  on  the 
needs  of  low  income  persons  in  the  civil  justice  system.  I  will  be  making 
some  very  broad  assumptions,  using  a  very  broad  brush  to  highlight  some 
issues  that  I  believe  are  systemic.  I  want  to  point  to  experiences,  to 
perceptions,  to  issues  that  are  common  to  all  parts  of  the  civil  justice 
system  low  income  persons  would  ordinarily  have  to  interact  with.  This 
includes  areas  as  widely  divergent  as  housing,  income  security,  workmen's 
compensation,  insurance,  human  rights,  debts,  small  claims  courts, 
immigration  and  family  courts.  All  these  affect  the  daily  lives  of  large 
numbers  of  people  and,  I  think,  they  present  much  the  same  problems  or 
issues.  Not  all  of  these,  however,  are  susceptible  to  the  same  kinds  of 
solutions . 

I  also  want  to  stress  at  the  outset  that  am  not  a  lawyer;  my  personal 
experience  with  the  civil  justice  system  rests  on  my  own  observations,  as 
an  occasional  direct  participant,  as  well  as  on  my  work  with  low  income 
people  through  the  Social  Planning  Council  of  Metropolitan  Toronto,  and  as 
past-chair  of  a  community  legal  clinic.  In  addition,  I  have  had  occasion 
to  try  to  help  clients  work  their  way  through  the  civil  justice  system 
from  time  to  time,  such  as  small  claims  courts  or  housing  and  immigration 
matters . 

Our  task  this  afternoon  is  to  focus  on  barriers  to  access  as  well  as  the 
development  of  concrete,  implementable  measures  that  can  be  taken  in  any 
jurisdiction  in  Canada  to  improve  access  or  remove  the  barriers 
altogether . 

Much  of  what  I  have  to  say  will  no  doubt  be  repeated  by  my  co-panelists 
here  and  in  the  other  workshops. 

Let's  face  some  facts: 

I  am  told  that  the  Toronto  Sun  newspaper  is  written  for  people  with  a 
grade  eight  educational  level,  the  Star  is  written  for  people  with  a  grade 
ten  or  eleven  level  and  the  Globe  and  Mail  is  actually  for  high  school 
graduates.  I  am  also  told  that  twenty-five  percent  of  Canadians  are 
functionally  illiterate ...  they  cannot  fill  in  a  job  application,  complete 
an  income  tax  return  or  read  health  and  safety  regulations  in  the  work 
place . 

To  read,  never  mind  understand  something  like  the  new  Residential  Tenancy 
Act  of  Ontario  which  affects  at  least  half  the  population  of  Metro  Toronto 
who  are  renters  becomes  highly  problematic  to  say  the  least.  Rights  and 
protections  afforded  by  the  law  are  meaningless  unless  people  can 
understand  them  or  are  provided  with  appropriate  tools  to  help  them 
understand . 


-2- 


In  fact,  this  Act  is  a  good  example  of  the  kind  of  issues  that  we  need  to 
address  here.  For  one  thing,  the  language  is  quite  incomprehensible,  not 
just  for  low  income  persons,  but  for  all  non-specialists  as  well.  It  is 
not  easy  to  get  hold  of  a  copy  of  the  Act.  I  don't  know  if  there  is  an 
Ontario  government  book  store  in  Wawa,  or  Peterborough  or  Cornwall.  To  my 
knowledge,  landlords  are  not  compelled  to  provide  a  copy  of  the  Act  or 
even  a  condensed,  easily  readable  version  of  it  to  tenants  when  they  sign 
a  lease.  I  don't  recall  the  Housing  Ministry  ever  sending  out  a  pamphlet 
on  the  Act  to  all  households  when  the  Act  was  proclaimed  a  couple  of  years 
ago.  So  how  are  people  to  know  what  their  or  their  landlords'  rights  are 
under  the  Act? 

As  an  example,  the  Province  of  Ontario  recently  began  to  place  some 
excellent  ads  on  local  television  stations  about  sexual  assault.  That's 
the  kind  of  thing  that  ought  to  be  repeated  very  widely  by  other 
ministries  just  to  make  sure  that  people  know  what  their  rights  are. 

Take  a  simple  issue:  the  landlord's  right  to  enter  and  inspect  his/her 
premises  or  their  duties  to  keep  the  premises  in  good  repair.  What  is  the 
ordinary  person  to  do?  I  would  suggest  that  for  all  intents  and  purposes 
the  average  tenant  is  barred  from  access  to  civil  justice.  In  the  matter 
of  repairs,  I  know,  you  can  get  the  municipal  building  inspectors  to 
enforce  appropriate  municipal  bylaws. 

Then,  of  course,  there  is  the  matter  of  costs.  Using  the  justice  system 
is  expensive  to  put  it  mildly.  In  Ontario,  only  very  low  income 
individuals  qualify  for  representation  by  community  legal  clinics.  Middle 
income  earners  could  not  participate  in  a  protracted  law  suit. 

One  of  the  major  barriers  to  access,  I  think,  is  people's  own  attitude  to 
the  law  and  the  justice  system  as  a  whole.  It  is  one  of  the  last  great 
mysteries  of  the  20th  century  that  has  a  direct  impact  on  the  lives  of 
ordinary  people.  Economics  and  medicine  are  the  other  two  great 
mysteries.  This,  of  course,  need  not  be  the  case  at  all.  But  people,  I 
think,  have  two  impressions  of  the  law;  first  that  it  is  closed  away  in 
the  minds  of  a  group  of  experts  called  "lawyers"  or  in  great  big 
inaccessible  tomes;  this  is  reinforced  by  the  language  barrier  I  have 
already  mentioned. 

The  second  feeling  people  have  is  that  the  law  does  not  belong  to  them, 
and  that  it  rarely  works  for  their  benefit.  This  has  to  do  with  language 
barriers,  the  lack  of  knowledge,  with  the  expropriation  of  people's  skills 
and  needs  by  professionals  in  the  field,  by  the  complexity  of  the  process 
and,  most  of  all  perhaps,  with  the  fact  that  people,  when  they  do  have 
contact  with  the  civil  justice  system  are  usually  in  the  position  of 
petitioners.  The  law  often  seems  to  work  in  favour  of  the  bureaucracy  or 
is  used  by  officials  to  delay  and  to  deny  what  people  assume  to  be  their 
due.  I  think  the  experience  of  many  people  with  social  assistance  systems 
or  with  Workmen's  Compenstion  are  cases  in  point.  Further,  the  law  is 
used  by  those  who  have  power  over  ordinary  people:  the  landlords, 
creditors,  governments,  employers.  People,  I  think,  have  a  profound  sense 
of  being  powerless,  of  having  little  control  over  what  happens  in  their 
daily  lives. 
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I  think ' the  legal  profession,  including  legislators,  lawyers,  judges, 
officials  who  write  laws  and  interpret  them  have  managed  to  create  about 
themselves  an  aura  of  mystery,  of  being  possessors  of  some  sort  of  arcane 
knowledge  that  has  to  remain  hidden  from  the  ordinary  person.  While  this 
may  be  inevitably  due  to  the  infinite  complexity  of  the  law  and  the  system 
of  precedents  we  use  in  order  to  arrive  at  a  finding,  the  aura  of  mystery 
nonetheless  remains.  The  mystery,  of  course,  is  reinforced  by  the 
behaviour  and  the  language  of  the  practioners  of  the  law:  the  offices, 
the  robes  of  the  off icials .. .everything  is  designed  to  instill  respect  for 
the  law  and  the  sense  of  being  "humble  petitioners"  in  those  who  seek  to 
gain  justice.  In  fact  all  it  does  is  instill  fear  and  feelings  of 
alienation.  In  addition,  members  of  the  legal  profession  are  perceived  to 
be  part  of  a  privileged  social  and  economic  elite  that  is  far  removed  from 
the  lives  and  needs  of  ordinary  citizens.  And,  believe  me,  that  creates 
very  real  barriers.  One  is  only  one  client  among  many. 

The  process  of  gaining  justice  is  not  only  costly  and  alienating,  it  also 
takes  far  too  long.  People  want  and  need  access  to  justice  quickly, 
simply  and  efficiently.  The  legal  system,  it  seems  to  many,  is  far  too 
cumbersome.  A  lot  of  disputes  among  landlords  and  tenants,  to  stick  with 
my  original  example,  could  be  resolved  by  community  tribunals,  for 
example,  that  could  mediate  issues  or  propose  readily  enforceable 
solutions.  To  quote  the  old  adage,  "justice  delayed  is  justice  denied." 

To  sum  up:  my  sense  is  that  in  this  session  we  have  to  be  concerned  both 
with  people’s  perceptions,  attitudes  and  feelings  as  well  as  with  the  very 
real  barriers  presented  by  factors  such  as  language,  lack  of  knowledge, 
costs  and  complexity  of  the  system.  I  trust  that  in  this  workshop  we  can 
work  towards  some  very  practical  answers  that  are  sensitive  to  the  needs 
of  real  people. 
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NATIVE  AND  REMOTE  JUSTICE 


by  The  Honourable  Roger  S.  Kimmerly 


1.  Canadian  society  and  governments  have  a  constitutional, 

legal,  social  and  moral  responsibility  to  ensure  that  native  peoples 
are  enabled  to  actively  participate  in  their  own  development.  This 
imperative  applies  to  a  variety  of  fields  including  education,  health 
and  social  services,  use  of  resources  and  justice. 


2.  The  differences  between  the  traditional  tribal  system  of 

justice  and  the  British  system  of  justice  have  created  pressures  on 
the  justice  system  to  adapt  itself  to  better  meet  the  needs  of 
natives.  Some  changes  have  already  been  made  to  make  the  system  more 
responsive  to  their  needs.  These  include  the  RCMP  Special  Constable 
Program,  native  courtworkers ,  and  cross-cultural  training  for 
non-natives  involved  in  the  justice  system. 


3.  In  the  Yukon,  several  adaptations  have  been  made: 

a)  Native  Justices  of  the  Peace 

Natives  in  northern  communities  have  been  appointed  as  J.P.'s,  but 
the  experience  has  not  been  a  particularly  successful  one.  Social 
pressures  create  considerable  stress  and  their  independence  is 
sometimes  encroached.  However,  it  is  important  that  natives 
participate  in  the  justice  system  in  an  adjudicatory  capacity.  We 
need  to  attract  natives  to  these  positions  and  ensure  that  they  are 
adequately  trained.  At  times,  native  J.P.'s  have  been  asked  to  join 
judges  on  the  bench,  where  they  sat  collectively  on  a  number  of 
cases.  There  was  no  legal  authority  for  it,  but  it  had  the  effect  of 
giving  the  individual  "on  the  job"  training  and  providing  a  kind  of 
model  for  decision  making. 


b)  Sentencing  Submissions 

The  submissions  of  a  native  community  can  be  incorporated  into  the 
sentencing  structure.  Sentences  can  be  adjourned  until  the  end  of  a 
circuit;  the  judge  can  then  listen  to  submissions  by  tribal  elders 
and  chiefs.  This  ensures  that  sentencing  takes  into  account  the 
values  and  conditions  in  the  community. 
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c)  Tribal  Justice  Committees 

One  proposal  is  to  create  a  tribal  justice  committee  which  would  be 
dominated  by  elders.  As  a  group  they  would  be  involved  in  diversion 
and  mediation  programs  and  provide  a  source  of  knowledge  about  the 
community  to  police,  crown  counsel,  lawyers,  judges  and  J.P.'s  Such 
a  Council  might  resolve  disputes  in  areas  such  as  family  law 
mediation  and  small  claims  mediation. 


4.  As  land  claims  progress  and  self-government  issues  develop 

it  becomes  apparent  there  is  a  choice  between  adapting  the  present 
system  to  meet  some  of  the  Indians'  special  needs  or  create  a 
parallel  system  having  jurisdiction  only  over  natives  and  operated  by 
natives.  The  government  of  Yukon  does  not  support  the  creation  of  an 
entirely  separate  system  of  justice  for  the  native  peoples,  but  is 
constantly  looking  for  new  ways  to  adapt  the  existing  system  in  its 
many  facets  -  policing,  corrections,  probations,  mediation  etc. 


5.  The  future  of  the  justice  system  in  the  Yukon  will  be 

defined  by  the  land  claims  agreement.  It  is  contemplated  that  this 
will  involve  the  creation  of  a  Community  Courts  System  and  a  Yukon 
Justice  Commission.  The  Yukon  Community  Courts  System  could  replace 
the  present  J.P.  Courts  System.  The  Yukon  would  be  divided  into 
judicial  districts  which  would  correspond  with  Yukon  communities. 
Appointments  would  generally  reflect  the  population  ratio  of  native 
to  non-native  residents  living  in  each  of  the  districts.  Justices  of 
the  Peace  would  have  jurisdiction  over  matters  conferred  upon  them  by 
federal,  territorial  and  municipal  legislation  as  well  as  small 
claims,  child  support,  maintenance  and  juvenile  offenders.  The 
Courts  would  also  decide  on  disputes  between  Indians  and  bands 
arising  out  of  the  claims  settlement  and  on  an  band  bylaws.  The 
proposed  Justice  Commission  could  be  responsible  for  advising  the 
Government  of  Yukon  respecting  any  matters  affecting  the 
administration  of  the  Community  Courts  System,  including  the 
appointment  and  training  of  J.P.'s 


6.  Other  ways  in  which  we  can  adapt  the  present  system  are  as 

follows:  attach  more  native  people  as  police  officers  to  police 
forces,  use  different  methods  of  incarceration,  such  as  bush  camps, 
enhance  the  use  of  peacemakers  and  develop  informal  processes  which 
can  employ  mediation  and  conciliation  rather  than  adversarial 
approaches  as  a  means  of  resolving  disputes  and  community  problems. 
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NATIVE  AND  REMOTE  JUSTICE 


by  GRAYDON  NICHOLAS 


1.  Introduction 


2. 


Identifying  the  Need  in  Civil  Matters 

(a)  Family  Law  -  e.g.,  adoption,  social  services,  separation,  and 
divorce 

(b)  Contract  Law  -  e.g.,  consumer  law  as  it  applies  to  Indians 

(c)  Property  Law  -  e.g.,  land  claims,  evictions  of  Third  Parties, 
environmental  issues 

(d)  Administrative  Law  -  e.g.,  dealing  with  various  Federal  and 
Provincial  agencies  and  departments 


3 .  Recommendations  of  Change 


(a) 

Reserve 
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(b) 

Federal 
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WORKSHOP  ON  PHYSICAL  AND  MENTAL  HANDICAPS  PROGRAM  OUTLINE 


by  DAVID  BAKER 


Background 


"For  no  one  are  the  problems  of  access  to  legal  services  as 
severe  as  for  the  physically  and  mentally  disabled." 

Judge  Rosalie  Abella,  Access  to  Legal  Services  by  the 
Pi sabl ed  (1983),  p.  11. 


Since  this  Report  was  submitted  to  the  Attorney  General,  the  Ministry,  The 
Ontario  Legal  Aid  Plan  and  the  Clinic  Funding  Committee  have  taken  steps 
to  implement  some  of  its  recommendations,  notably  those  dealing  with 
physical  accessibility  and  the  provision  of  sign  interpreters  for  deaf 
persons . 

* 

Mental  Handicap 

1.  The  Report' s  recommendati ons  relating  to  the  needs  of  persons  with  a 
mental  handicap  have  not  yet  been  implemented.  Included  in  this 
group  are  persons  with  a  developmental,  neurological  or  emotional 
handicap,  together  with  a  large  and  growing  group  referred  to  as  the 
"frail  elderly"  for  whom  a  diagnostic  label  is  considered 
unnecessary. 

2.  The  Abella  Report  recommended  establishing  a  system  of  advocates  who 
could,  amongst  other  functions,  assist  mentally  handicapped  persons 
to  assert  their  rights.  For  those  unable  to  protect  their  own 
interests,  even  with  the  assistance  of  an  advocate,  she  recommended 
sweeping  reforms  to  the  province's  mental  health  and  mental 
incompetency  legislation. 

3.  The  Advocacy  Resource  Centre  for  the  Handicapped  (ARCH)  conducted  a 
two  year  study  of  the  problems  facing  disabled  people  seeking  access 
to  civil  justice,  from  1980-82.  ARCH  concluded  then  and  still 
maintains  that  the  establishment  of  a  system  of  advocates  for 
mentally  handicapped  people  is  the  single  most  important  step  that 
could  be  taken  to  improve  access  to  civil  justice  by  disabled  people. 


-  2  - 


4.  The  Ontario  Advocacy  Coalition  believes  that  such  a  system  must  be 
accountable  to  a  provincial  board  which  is  at  arm's  length  from 
government,  publicly  funded  through  a  non-service  providing  arm  of 
government  such  as  a  Legislative  Committee  or  the  Ministry  of  the 
Attorney  General  and  representative  of  the  client  constituency. 
Accountability  to  the  consumers  of  advocacy  services  is  essential  to 
ensure  the  system  does  not  become  an  instrument  of  social  control. 

5.  The  establishment  of  an  advocacy  system  has  been  endorsed  in  the 
reports  submitted  to  the  Attorney  General  by  Father  Sean  O'Sullivan, 
You've  Got  a  Friend:  A  Review  of  Advocacy  in  Substitute  Decision 

Making  for  Mentally  Incapable  Persons  (1987),  ("Fram  Report")  and  is 
assumed  in  the  Report  of  the  Evaluation  of  the  Psychiatric  Patient 
Advocate  Office  (1987),  ("The  Manson  Report"). 

6.  The  workshop  will  address  whether  there  is  any  need  for  such  an 
advocacy  system  and  how  it  should  be  structured,  should  the  need  be 
demonstrated. 

Income  Replacement 

1.  Income  replacement  for  persons  whose  earning  capacity  is  impaired  due 
to  a  disability  is  a  life  sustaining  issue. 

2.  A  vast  array  of  public  and  private  disability  benefit  schemes  exist. 
Many  people  fall  through  the  gaps  in  these  systems.  As  a 
consequence,  persons  with  a  disability  comprise  the  largest  group  of 
persons  in  Ontario  who  are  dependent  upon  welfare.  As  well,  there 
are  major  disparities  between  the  benefits  provided  under  the  various 
schemes . 

3.  Absent  adequate  legal  representation ,  disabled  people  can  lose  the 
benefits  to  which  they  would  otherwise  be  entitled  because  the  system 
is  so  complex  and  because  the  eligibility  issues  invite  litigation. 

4.  The  tort  system  consumes  enormous  resources.  For  example,  the  1986 
Annual  Report  of  the  Canadian  Medical  Protective  Association 
(principal  insurer  of  Canada's  doctors  against  liability  for 
malpractice)  discloses  payments  out  to  disabled  claimants  of  $17.9 
million,  and  legal  defence  costs  of  $11.3  million  annually.  If  other 
costs  associated  with  the  tort  system  (e.g.  courts,  legal  aid, 
plaintiffs'  legal  fees)  were  included,  it  is  clear  that  more  is  being 
spent  on  the  process  than  on  the  product  (e.g.,  compensation  and 
rehabilitation  of  victims  of  medical  malpractice).  To  cite  auto 
insurance  as  another  example,  the  Insurance  Corporation  of  British 
Columbia  spent  27%  of  the  $600  million  it  expects  to  pay  out  this 
year  to  finance  litigation. 
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5.  The  compensation  schemes  collectively  are  ineffective  at  funding 
rehabilitation,  resulting  in  lost  human  potential  and  increased 
social  and  economic  costs  for  society  as  a  whole. 

6.  The  logic  of  a  comprehensive  disability  insurance  scheme  has  been 
documented  time  and  again  See,  for  example,  the  Report  of  the  Select 
Committee  on  Company  Law  (1978),  the  Weiler  Report  (1982)  (1983),  the 
Slater  Task  Force  Report  (1986),  Ontario  Advisory  Council  for  the 
Physically  Handicapped  (1984)  (1985)  (1986),  Coalition  of  Provincial 
Organizations  of  the  Handicapped  (1985),  and  if  media  reports  can  be 
believed,  the  soon  to  be  released  Thomson  Report  will  also  make  such 
a  recommendation.  Even  the  Osborne  Report,  hailed  by  some  as 
vindicating  the  tort  system,  foresees  "the  eventual  development  of  a 
comprehensive  compensation  plan".  What  is  lacking  is  political 
leadership.  A  Federal-Provincial  Task  Force  has  been  studying  the 
issue  for  some  time.  Most  recently  the  Treasurer  of  Ontario,  Robert 
Nixon,  has  expressed  his  support  for  such  a  plan. 

7.  In  the  short  term,  the  substantial  enhancement  of  no  fault  benefits, 
as  was  proposed  by  Osborne  with  the  full  support  of  virtually  all 
interests  making  representations  to  him,  is  an  obvious  way  of 
shifting  resources  from  process  into  product. 

8.  The  workshop  will  address  both  the  need  for  a  Royal  Commission  into 
the  Establishment  of  a  Comprehensive  Disability  Compensation  Plan,  as 
well  as  interim  steps  which  will  shift  resources  from  process  into 
product. 
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Significance  of  specific  reference  to  disability  in  s.  15, 
Canadian  Charter  of  Rights  and  Freedoms 

Protection  of  people  vs.  protection  of  people's  rights 

Charter  protections  should  primarily  be  extended  by  the 
legislature  and  the  executive  branch  of  government,  and  only  when 
that  fails,  by  the  courts. 

What  are  the  injustices  that  persons  with  mental  handicaps 
experience?  (segregation,  exclusion,  devaluation,  dehumanization) 

Intervention  in  land-mark  cases:  a  key  form  of  access  to  justice 

Role  of  human  rights  commissions  (reasonable  accommodation, 
affirmative  action,  etc.) 

Non-judicial  options  (Ombudsman,  organized  lay  advocacy, 
lobbying,  public  education) 
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Barriers  to  access  to  the  civil  justice  system  are  examined  from 
the  perspective  of  low-income  people.  The  question  of  unequal 
access  to,  and  participation  in,  legal  processes  is  defined  to 
include  access  not  only  to  the  mechanisms  for  dispute  resolution 
within  a  given  set  of  legal  rules  (i.e.  courts  and  tribunals 
applying  both  codified  and  case  law)  but  also  to  the  mechanisms 
by  which  those  rules  are  made  and  altered  (i.e.  legislative 
bodies  and  appellate  courts). 

Inequalities  of  access  stemming  from  procedural  barriers  either 
mimic  in  their  effects,  or  actually  give  rise  to,  inequalities  in 
substantive  law.  In  addition,  the  existence  of  the  procedural 
barriers  themselves  often  can  be  seen  as  resulting  from 
inequalities  of  access  to  the  rule-making  mechanisms.  Therefore 
it  is  difficult,  and  not  ultimately  useful,  to  focus  entirely  on 
purely  "procedural "  barriers  in  the  narrow  sense. 

Types  of  barriers  discussed  will  range  from  the  particular  to  the 
more  general  or  systemic,  and  each  type  is  seen  to  reinforce,  and 
to  be  reinforced  by,  the  other. 

Examples  of  particular  barriers  to  access  will  be  drawn  primarily 
from  the  experience  of  a  community  legal  clinic  specializing  in 
Landlord  and  Tenant  and  related  areas  of  law.  Some  examples  will 
apply  equally  to  other  types  of  proceedings,  while  others  serve 
to  suggest  the  kinds  of  problems  that  might  be  discovered  on  a 
close  inspection  of  other  legal  areas. 

For  the  poor,  any  procedure  itself  constitutes  a  barrier  to 
access  to  justice.  The  time  taken  to  attend  a  hearing  may  result 
in  lost  wages  or  even  loss  of  a  job.  Single  parents  may  be 
unable  to  arrange  childcare.  The  time  and  expense  incurred  in 
travelling  to  the  courthouse  can  significantly  add  to  these 
problems,  even  in  urban  centres.  The  unavailability  of  evening 
hearings  in  most  types  of  proceedings  renders  them  inaccessible 
for  many  low-income  people. 

In  many  areas  of  poverty  law,  such  as  housing,  workers' 
compensation,  social  assistance,  immigration,  human  rights, 
employment  standards,  etc.,  where  the  matter  in  issue  constitutes 
a  basic  condition  of  the  well-being  of  the  client,  the  inability 
of  the  system  to  deliver  quick  remedies  can  be  devastating. 
However,  delays  attributable  to  procedure  are  probably 
insignificant  compared  to  time  spent  waiting  for  cases  to  come  to 


trial,  or,  with  some  administrative  tribunals,  waiting  for 
decisions  to  be  rendered  after  proceedings  have  been  completed. 

Many  of  the  particular  kinds  of  barriers  that  will  have  been 
discussed  are  capable  of  being  remedied  by  simple  rule  changes. 
However,  the  major  underlying  inequality  of  access  relative  to 
poverty  is  due  to  the  high  cost  of  access  and  the  immense  gaps  in 
the  availability  of  legally-aided  services.  This  disparity 
probably  creates  a  structural  bias  in  the  development  of  leading 
caselaw,  since  it  determines  relative  ability  to  climb  the  ladder 
of  appeals  in  pursuit  of  favourable  precedents. 

Some  proposals  for  reform  of  certain  types  of  proceedings  often 
involving  lower-income  people,  are  aimed  at  diminishing  the  need 
for  counsel,  the  time  taken  for  adjudication,  the  expense  to 
litigants  and  the  public  and  the  intimidation  and  mystification 
that  many  people  feel  in  dealing  with  the  legal  system.  These 
goals,  it  is  said,  can  be  reached  by  reducing  the  complexity  and 
formality  of  proceedings  and  perhaps  substituting  mediational 
processes  for  adversarial  ones.  These  approaches,  however,  have 
their  dangers.  Procedural  and  substantive  safeguards  and 
entitlements  ought  not  to  be  sacrificed  for  the  sake  of 
expedience  and  economy. 

It  is  fundamentally  wrong  to  suggest  that  the  issues  with  which 
poverty  law  is  concerned  are  in  any  way  less  important,  or  less 
deserving  of  the  full  attention  of  the  justice  system  and  the 
attendant  public  costs,  than  are  the  disputes  of  "big-time" 
corporate  litigants.  For  the  tenant,  the  refugee  claimant  and 
the  injured  worker,  the  rights  at  stake  are  equally,  and  perhaps 
more,  vital  in  real  human  terms  than  those  of  richer  and  more 
powerful  litigants.  The  spectre  of  a  heavy  drain  on  the  public 
purse  which  is  said  to  be  entailed  in  expanding  legal  aid 
coverage  and  beefing  up  the  court  system  ought  to  be  viewed  in 
perspective.  Those  costs  may  be  less  significant  than  public 
subsidies  for  corporate  manoeuvering  and  infighting,  through  tax 
write-offs  and  direct  expenditures  on  the  judicial  and  regulatory 
systems . 

Such  comparisons  aside,  in  any  society  which  aspires  to  a 
condition  of  true  democracy,  the  right  to  equal  access  to  justice 
is  too  fundamental  to  carry  a  price  tag.  This  right  must  be  more 
than  theoretical;  it  must  be  capable  of  being  realized  in 
practice.  The  type  of  analysis  applied  in  human  rights  and 
Charter  law  with  respect  to  "disparate  impact"  or  "constructive 
discrimination"  can  be  well  applied  in  consideration  of  questions 
of  access  to  justice. 
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PREMISES: 


1.  "Barriers"  are  in  effect  devices  which  implement  explicit  or  implicit 
decisions  about  the  allocation  of  Court  resources.  It  may  be  said  that 
there  are  no  barriers,  just  choices  about  allocation. 

2.  In  assessing  barriers,  we  must  decide  which  litigants  and  what  cases 
should  have  priority.  Improved  access  is  not  necessarily  equal  to  more 
litigation,  but  a  better  distribution  of  resources. 

3.  We  cannot  approach  the  question  of  access  with  the  assumption  that 
Courts  are  primarily  dispute  resolution  agencies.  They  are  not.  Formal 
adjudication  is  only  one  method  of  dispute  resolution  and  in  fact  only  a 
very  small  percentage  of  disputes  ever  result  in  litigation  being 
undertaken  and  even  fewer  result  in  formal  adjudication.  As  Marc 
Gallanter  put  it: 


The  contribution  of  courts  to  resolving  disputes  cannot  be 
equated  with  their  resolution  of  those  disputes  that  are 
fully  adjudicated.  The  principal  contribution  of  courts  to 
dispute  resolution  is  the  provision  of  a  background  of  norms 
and  procedures,  against  which  negotiations  and  regulation 
in  both  private  and  governmental  settings  takes  place.  This 
contribution  includes,  but  is  not  exhausted  by, 
communication  to  prospective  litigants  of  what  might 
transpire  if  one  of  them  sought  a  judicial  resolution. 
Courts  communicate  not  only  the  rules  that  would  govern 
adjudication  of  the  dispute  but  also  possible  remedies  and 
estimates  of  the  difficulty,  certainty  and  costs  of  securing 
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particular  outcomes.  (Marc  Gallanter,  "The  Radiating 
Effects  of  Courts"  in  K.O.  Boyum  and  Lynn  Mather  (eds.), 
Empirical  Theories  About  Courts  (1983),  117-142  at  121) 


4.  Procedure  must  be  viewed  as  an  instrument  social  policy. 

5.  Cost  is  a  major  barrier  to  many  litigants  and  cases.  One  problem  is  that 
the  cost  barrier  does  not  necessarily  distribute  access  to  judicial 
resources  according  to  criteria  that  we  find  acceptable. 


DISCUSSION: 


6.  Procedural  rules  contribute  to  cost  substantially.  Consider: 

(a)  the  cost  of  bilaterality  of  the  adversarial  process; 

(b)  the  cost  of  full  and  wide  ranging  pre-trial  discovery; 

(c)  the  cost  of  orality,  especially  at  trial; 

(d)  the  cost  of  uniformity  of  procedure; 

(e)  the  cost  of  individualization  -  the  cost  of  our 
commitment  to  the  search  for  individual,  case  by 
case  justice; 

(f)  the  cost  of  costs. 
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Procedural  Barriers  to  Access  to  Civil  Justice 


I.  Problems  arising  out  of  the  meanings  of 

(a)  "justice",  and 

(b)  "procedural" 

1)  meaning  of  "justice"  in  the  context  of  civil  justice: 

-  for  purpose  of  this  workshop,  except  as  a  reminder  of 
the  magnitude  of  the  problem,  "justice"  to  be  confined 
to  the  sense  of  justice  as  a  matter  of  comformity  to 
1  aw 


-  again,  except  by  way  of  illustration  "justice"  is  not 
to  be  discussed  in  the  sense  of  an  enquiry  into  the 
justice  or  "justness"  of  the  law  itself. 

But,  for  example,  see  Wi 1  shire  v.  Essex  Area  Health 
Authority,  [1988]  2  W.T7R";  5F7  at  p.b/ 1  arid  cTT 
Lapierre  V.  Attorney-General  of  Quebec  (1985),  16 

D.L.ft.  (4th)  bb4  at  p.  b/b,  and  herguson  v.  Hamilton 
Civic  Hospitals  et  al .  (1985),  18  D.L.K.  (4th)  688  at 
pv  63f; - 


2)  meaning  of  "procedural"  in  the  context  of  procedural 
barriers  to  access: 

-  can,  but  it  would  be  artifical  and  unrealistic  to,  be 
distinguished  from  such  other  impediments  as,  for 
example,  educational,  financial  or  economic  barriers. 


II.  Limitations  on  the  protection  or  vindication  of  rights  and 

interests  resulting  from  imperfections  in  education  system  in 
its  broadest  sense  with  respect  to  knowledge  or  awareness  of 
rights  and  the  means  of  protecting  them. 


III.  Limitations  caused  by  the  complexity  of  the  civil  justice 
system,  e.g.,  the  hierarchy  and  jurisdiction  of  the 
multiplicity  of  courts  and  tribunals  resulting  in  the 
incomprehensibility  of  the  system. 

IV.  The  complexity  of  relationships  in  modern  society  requiring, 
as  a  practical  matter,  the  need  to  hire  lawyers  to  conduct  all 
but  the  simplest  litigation. 

V.  Delays  inherent  in  the  system  of  civil  justice  resulting  from 
society's  allocation  of  limited  resources  in  competition  with 
other  governmental  responsibilities.  In  other  words,  the 
social  cost  of  civil  justice. 

VI.  As  a  consideration  for  the  future,  the  trend  to  privatization 
of  the  civil  justice  system  posing  the  possibility  or  even 
likelihood  of  an  expeditious  and  streamlined  system  using 
superior  legal  talent  for  the  affluent  and  its  consequent 
withdrawal  from  the  traditional  system  for  the  less  affluent 
and  the  underprivileged. 
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VII. 


The  personal,  as  contrasted  with  the  social,  cost  of  civil 
justice: 

a)  the  implication  of  the  practice  of  law  as  a  business  and 
the  magnitude  of  lawyers'  fees  as  a  concomitant, 

b)  the  deterrent  effect  of  our  system  of  party  and  party 
costs  under  which  the  winner  must  indemnify  the  loser  for 
most  of  his,  her  or  its  solicitor  and  client  costs. 

VIII.  The  limitations,  caused  perhaps  by  the  factors  referred  to  in 
V  above,  in  the  legal  aid  system  as  it  relates  to  civil 
justice  on  the  one  hand,  and  the  unavailability  and  perhaps, 
for  some  sorts  of  legal  problems,  the  quality  of  community 
legal  clinics. 


IX.  Limitations  in  our  system  of  civil  procedure,  for  example, 

a)  the  technological  backwardness  of  a  manual  system  in  a 
computer  society, 


b)  the  mandatory  resort  to  a  single  model  of  civil  procedure, 
which  may  work  very  well  for  complex  litigation  requiring 
pleadings,  discovery,  oral  evidence,  for  practically  all 
litigation,  (Quaere  whether  the  development  of  a 
privatized  system  suggests  error  in  the  premise  that  our 
pretrial  procedure  is  necessary  for  complex  litigation.) 

c)  the  undeveloped  state  of  state-provided  alternative 
dispute  resolution  mechanisms, 


d)  the  required  use  of  machinery  designed  for  the  resolution 
of  legal  disputes  for  disputes  that  are  essentially  social 
problems  as,  for  example,  family  matters. 


e)  the  nature  of  the  adversary  system  and  its  reliance  on 
only  the  parties  to  the  ligitation  to  present  the  data  and 
legal  arguments  used  to  resolve  the  dispute,  a  resolution 
that  may  have  profound  effects  on  other  members  of 
society,  without  any  opportunity  on  their  part  to 
participate  in  the  process. 


f)  the  discouragement  of  intervention  and  participation  of 
"amicae  curiae". 


g)  the  limited  role  of  class  actions, 

h)  litigation  as  lottery  e.g.  the  role  of  chance,  the  risk 
and  uncertainty  of  outcome,  the  mechanism  of  offers  to 
settle  (or  in  some  jurisdictions  payment  into  court)  and 
the  consequences  of  miscalculation  or  errors  of  judgment. 
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WORKSHOP:  PUBLIC  LEGAL  EDUCATION 


In  reviewing  the  presentation  on  Public  Legal 
Education  I  have  taken  overall  cognizance  of  the 
conference  theme  "Access  to  Civil  Justice".  As  has 
been  generally  indicated,  the  concern  of  the  Canadian 
Bar  Association  of  Ontario,  and  of  the  legal  profession 
in  general,  is  the  provision  of  general  legal 
information  to  the  public  in  order  to  assist  the 
public  in  effectively  using  the  judicial  system. 

At  the  present  time,  individuals  have  genuine 
concerns,  and  potentially  real  problems,  with  the  cost 
and  with  understanding  the  availability  of  legal 
assistance.  In  circumstances  where  individuals  are  not 
funded,  such  as  through  Legal  Aid  or  legal  plan 
programs,  the  problem  is  particularly  acute.  The 
individual  can  be  asssisted  in  dealing  with  the 
judicial  system  where  they  understand  when  and  where  to 
get  basic  legal  information,  particularly  information 
as  to  how  to  access  and  effectively  use  the  legal 
profession. 

It  is  submitted  that  the  use  of  library  and  other 
information  lending  services  will  not  provide  a  real  or 
complete  answer,  although  they  may  provide  for  a 
valuable  resource  and  a  starting  point  in  public  legal 
education.  The  average  individual  is  not  able  to 
interpret  the  complexities  of  much  of  the  written 
information  available.  It  is  also  submitted  that 
asking  the  legal  profession  to  provide  for  generally 
lower  fees  will  not  increase  access  to  justice  or 
provide  for  better  legal  services  to  the  public.  It  is 
clear  that  those  who  can  pay  more  get  better  service. 
This  is  in  many  instances  merely  a  corollary  of  the 
fact  of  those  who  can  pay  more  have  better  information 
and  better  knowledge  as  to  how  to  access  the  system. 

The  basic  premise  of  the  Canadian  Bar  Association's 
Public  Legal  Education  Committee  is  that  there  is  not  a 
lack  of  public  legal  education  in  Ontario,  or 
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elsewhere.  The  problem  is  more  a  problem  with 
co-ordination  of  the  information  which  is  being 
produced.  The  current  public  legal  education  programs 
have  not  worked  well  as  a  result  of  the  inability  or 
unwillingness  to  co-ordinate  and  provide  for  a 
concerted  program  providing  a  single  source  and  type  of 
information.  The  Canadian  Bar  Assocation's  Public 
Legal  Education  Committee  is  attempting  to  prepare  a 
listing  of  both  the  sources  and  publications  available 
in  the  public  legal  education  forum.  This  job  is 
proving  difficult,  if  not  impossible  providing  evidence 
for  the  contention  that  there  is  a  general  lack  of 
co-ordination  in  this  area. 

Particular  concern  to  the  legal  profession  is  the 
dearth  of  information  generally  made  available  to  the 
public  about  dealing  with  the  legal  profession.  It  is 
necessary  that  the  public  be  educated  as  to  how  to  deal 
with  lawyers,  when  to  deal  with  them  and  how  to  deal 
with  and  understand  the  costs  attendant  with  the  use  of 
legal  services. 

The  question  which  arises  is  whether  the  legal 
profession,  the  government  or  educators  should  be 
informing  the  public  about  legal  matters.  In  addition, 
there  is  a  great  concern  as  to  how  the  originators  and 
co-ordinators  of  public  legal  education  should  be 
interfacing  with  the  media.  It  is  important  to  ensure 
that  the  public  knows  the  legal  side  of  both  current 
issues  and  the  issues  facing  them  on  a  personal 
basis.  There  is  a  need  to  educate  the  public  in  how 
to  demand  and  instigate  access  to  legal  information. 

Most  important  at  this  point  in  time  is  the  need  for 
feedback  from  the  public.  The  participants  in  the 
public  legal  education  forum  have  generally  been 
operating  in  ignorance  of  what  the  public  actually 
wants  by  way  of  availability  and  co-ordination  of 
public  legal  information. 

The  public  must  be  aware  that  there  is  really  no  such 
thing  as  a  co-ordinated  legal  profession.  Legal 
practitioners  are  really  a  group  of  small  business  men 
undertaking  their  own  separate  and  distinct  practices. 
They  cannnot  be  effectively  required  to  provide  the 
enormous  needs  of  public  legal  education. 

Participation  of  the  Law  Society  and  the  Canadian  Bar 
Association  can  only  assist  and  not  answer  the 
requirements  for  increased  need  for  public  knowledge. 

It  is  suggested  that  involvement  with  libraries, 
phone-in  legal  information  lines,  etc.  will  give  only 
the  broadest  information  to  an  individual  encountering 
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a  legal  problem.  This  is  a  start  only.  It  is 
necessary  to  educate  the  public  as  to  where  to  go  for 
the  appropriate  specific  information  and  to  ensure  that 
it  is  available. 

It  appears  that  there  is  a  general  need  for  an  agency 
to  co-ordinate  public  legal  education  in  Ontario.  This 
agency  would  be  responsible  for  providing  available 
listings  of  information  and  guidance  as  to  where 
general  information  is  available.  In  addition,  it 
should  provide  some  kind  of  forum  for  provision  of 
specific  information  as  a  result  of  specific  enquiries. 

It  is  recognized  that  plain  English  projects  and  other 
projects  to  provide  for  better  accessability  of  legal 
information  for  the  public  have  genuine  merit.  The 
Canadian  Bar  Association's  Public  Legal  Education 
Committee  will  be  participating  in  and  promoting  plain 
English  projects  and  suggests  there  is  a  need  for 
increased  funding  and  promotion  of  such  programs. 

Other  areas  where  the  public  requires  education  is  in 
matters  such  as  alternate  dispute  resolution,  the 
effective  licensing  and  use  of  paralegals  and  other 
additions  to  the  currently  existing  legal  and  dispute 
resolution  mechanisms  in  Ontario.  Care  must  be  taken 
however  to  ensure  that  the  education  regarding,  and  the 
implementation  of,  these  types  of  legal  forums, 
although  appearing  initially  to  be  cheaper  and  more 
effective  in  providing  better  access,  do  in  fact 
satisfy  these  concerns. 

At  the  present  point  in  time  there  is  little  effective 
return  for  the  dollars  spent  on  public  legal 
education.  A  lack  of  co-ordination  between  agencies 
undertaking  public  legal  education  involvement,  the 
government  and  the  media,  has  to  a  large  extent  limited 
the  provision  of  information  to  the  public.  The  work 
of  those  involved  in  the  area  must  become  more 
sensitive  to  the  actual  needs  of  the  public.  The 
Canadian  Bar  Association  of  Ontario's  Public  Legal 
Education  Committee  urges  a  mechanism  for  the 
co-ordination  and  dissemination  of  public  legal 
education.  It  is  suggested  that  a  government  funded 
program,  likely  through  the  Attorney  General's  office 
can  provide  the  required  central  forum. 

It  is  strongly  suggested  that  Ontario  must  take  the 
initial  thrust  in  improving  and  co-ordinating  public 
legal  education.  The  co-ordination  of  other 
jurisdictions,  and  particularly  the  federal  agencies. 


can  be  completed  at  a  future  point  in  time.  However, 
the  specific  needs  of  the  residents  of  Ontario  would 
indicate  an  effective  starting  point  would  be  the 
initial  co-ordination  and  dissemination  of  the 
information  already  being  produced  by  numerous  agencies 
throughout  Ontario. 
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PUBLIC  LEGAL  EDUCATION 


Let's  define  it  first;  Do  we  mean  just  educating  school  children 
about  the  law? 

...A  good  place  to  start  is  in  the  schools:  shouldn't  be  that 
difficult  to  instruct  high  school  students  about  their 
constitutionally  protected  rights. 

...If  they  enjoy  these  rights,  a  duty  on  the  state  is  to  ensure 
everybody  knows  and  understands  them? 


Legal  education  may  be  defined  more  broadly  than  that; 

...Reading  about  a  court  case  "educates"  the  public  about  that 
case,  and  in  many  instances,  about  the  way  the  system  works; 

...The  media  play  an  important  role  in  educating  the  public,  so 
they  should  ensure  they  set  it  right; 

...Access  to  the  "players"  in  the  judicial  system  becomes 
important,  to  help  the  media  make  it  make  sense; 

...Still  too  much  mystery  about  justice,  still  too  much  the  sense 
that  it's  an  exclusive  club  for  lawyers,  judges,  bureaucrats; 
even  those  people  caught  up  in  it  may  not  be  given  any  proper 
understanding  about  how  it  works,  or  why  it  does  what  it  does; 

...Is  this  because  of  a  sense  that  the  judicial  system  is  only 
there  if  you're  in  trouble  and  most  people  stay  out  of  trouble, 
or,  that  the  system  exists  only  to  resolve  disputes  between 
wealthy  interests? 

Too  many  barriers  to  educating  the  public,  in  the  broader  sense: 

...Law  society  prohibitions  on  lawyers  talking  to  reporters  ... 
even  though  prohibitions  substantially  revised,  a  feeling 
persists  that  a  lawyer  blabbing  to  a  reporter  is  somehow  running 
the  risk  of  professional  misconduct; 

...Worse,  lawyers  fear  recriminations  from  judges,  many  of  whom 
appear  to  feel  the  judicial  system  exists  for  their  benefit; 
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...Recent  speech  by  senior  Ontario  judge  complaining  of  tendency 
by  some  lawyers  to  discuss  court  cases  publicly:  why  should  it 
matter  to  a  judge,  other  than  as  a  personal  insult? 

...How  will  a  lawyer  talking  about  a  case  being  heard  before  an 
appellate  court  judge  somehow  jeopardize  the  client's  chance  of 
winning,  or  somehow  lower  the  public's  confidence  in  the 
administration  of  justice? 

...Recent  decision  by  Canadian  Judicial  Council  to  prohibit,  even 
on  an  experimental  basis,  TV  in  the  courtrooms  ...  decision  made 
it  private  session,  no  public  explanation  given  because, 
obviously,  the  judges  feel  there  is  no  need  for  them  to  explain  a 
decision  about  the  courts  which,  they  always  claim,  exist  for  the 
benefit  of  the  public. 
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Introduction 


Access  to  justice  depends  on  public  legal  education  and 
information  (PLEI).  This  does  not  mean  that  people  should  become 
their  own  lawyers,  but  an  understanding  of  the  law  and  the  legal 
system  is  essential  if  the  public  is  to: 

•  participate  in  a  democratic  society, 

•  make  appropriate  decisions  in  daily  life, 

•  enjoy  the  benefit  of  protective  laws, 

•  avoid  legal  problems,  and 

•  know  when  to  retain  a  lawyer. 

As  society  becomes  increasingly  complex  and  sophisticated,  the 
role  of  law  becomes  more  pervasive  and  there  is  a  much  greater  need  to 
provide  adequate  PLEI. 


Who's  Responsible  for  Public  Legal  Education? 


The  public  is  made  up  of  many  different  audiences,  and  many 
sectors  of  society  are  responsible  for  PLEI,  including  the  following: 

The  Education  System: 


Primary  schools 
Secondary  schools 
Community  colleges 
Universities 

Information  Services: 


The  media: 

•  newspapers 

•  television 

•  radio 

•  book  publishers 

•  films,  etc. 

Public  libraries 
Constituency  offices 
Community  information  centres 

Service  Organizations  and  Interest  Groups: 

for  example  — 

Community  groups 
Tenants'  associations 
Ethnic  organizations 
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Assaulted  women's  services 
Elizabeth  Frye  and  John  Howard  Societies 
Family  services  organizations 
The  Civil  Liberties  Association 
Consumer  associations 

Law-Makers  and  Enforcers: 

Government  departments,  ministries,  and 
government-run  agencies 
The  police  and  criminal  justice  system 

The  Legal  Profession: 


Law  societies 
Lawyers'  associations 
Legal  Aid 

Community  legal  clinics 
Individual  lawyers 


How  Does  PLEI  Happen? 


Each  sector,  with  its  special  approach  and  expertise,  plays  an 
essential  role  in  developing  a  legally  literate  public. 

For  example,  schools,  information  services,  and  community 
organizations  have  natural  delivery  systems  and  can  reach  many 
audiences.  At  the  same  time,  law-makers  and  the  legal  profession 
possess  the  raw  information  the  public  needs.  And  somebody, 
somewhere,  processes  this  information  so  it  can  reach  the  target 
audience.  This  is  PLEI.  It  can  be  carried  out  by  any  one  or  a 
combination  of  the  groups  mentioned  above. 


PLEI  Organizations 


The  obvious  need  for  PLEI  programmes  has  led  to  the  development 
of  dedicated  PLEI  organizations  across  Canada.  Each  organization,  to 
the  extent  that  its  mandate  and  resources  permit,  processes  raw  legal 
information  and  finds  ways  to  communicate  this  information  to  the 
public.  Sometimes  these  organizations  also  help  other  groups  deliver 
PLEI  —  for  example,  by  training  intermediaries  — or  act  as  a  PLEI 
resource  to  relevant  groups  in  the  community,  or  identify  and  meet  new 
areas  of  need. 
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The  Situation  in  Ontario 


In  Ontario,  there  is  no  body  with  an  official  mandate  to  act  as 
the  central  resource  or  coordinating  body  for  all  PLEI  activities. 
Each  sector  has  to  define,  take  responsibility  for,  and  find  the 
resources  to  carry  out  its  own  PLEI  role.  As  a  result,  there  is  a 
real  need  for  the  further  development  of  a  communication  network  among 
these  sectors. 

In  the  past  ten  years,  community  organizations,  government 
departments,  and  the  media  have  made  significant  contributions  to  PLEI 
in  Ontario.  At  the  same  time,  the  legal  profession  has  taken 
important  steps  to  improve  the  flow  of  public  legal  information:  for 
example,  the  Canadian  Bar  Association  in  Ontario  has  a  speakers 
programme  that  fills  about  400  requests  a  year,  the  Law  Society  of 
Upper  Canada  offers  a  Dial-a-Law  programme  that  is  in  constant  use, 
Community  Legal  Education  Ontario  distributes  more  than  150,000 
publications  across  the  province  annually,  and  community  legal  clinics 
offer  PLEI  programmes  in  their  many  localities. 

But  this  is  only  a  start.  We  still  need  to  develop  a 
comprehensive  PLEI  programme  in  Ontario.  And  many  organizations  do 
not  have  the  resources  needed  to  contribute  to  legal  literacy.  As  a 
result,  CLEO  still  receives  many,  many  letters  from  teachers 
requesting  curriculum  materials  and  teacher  training  eight  years  after 
CLEO's  schools  programme  was  cut  back  because  of  financial 
restrictions.  And  public  libraries  still  have  no  regular  system  of 
ensuring  that  their  legal  publications  are  adequate  and  up-to-date. 


Conclusion 


Legal  literacy  depends  on  many  things,  not  just  the  availability 
of  PLEI.  Without  good  PLEI,  however,  legal  literacy  is  impossible. 

To  be  effective,  PLEI  must  meet  the  challenges  associated  with 
language  and  cultural  differences,  geographical  distance,  and  varying 
literacy  levels.  Success  depends  upon  reaching  the  people  of  Ontario 
on  their  own  terms. 
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PRELIMINARY  DRAFT  OF  PLE  SERVICES  +  REQUIRED  ORGANIZATIONAL  ACTIVITIES. 
(These  definitions  are  under  review  by  PLE  organizations.) 

Prepared  by  members  of  the  Public  Legal  Education  Association  of  Canada. 


Research 


Research  in  all  areas  of  public  legal  education  development  and  delivery. 
This  may  include  legal,  administrative,  programming  or  methodological 
research. 


Needs  Assessment 


Assessment  of  community  or  audience  need  for  access  to  information  on  the 
law. 

Assessment  of  PLE  organizational  need  for  services  or  skills  required  to 
respond  to  community  needs  and  concerns. 


Policy  Development 

All  aspects  of  determining  PLE  needs  and  appropriate  responses,  both  short 
and  long  term. 

Development  of  the  organization's  own  PLE  objectives. 


Program  Development 

Developing  methods  and  delivery  techniques  appropriate  to  the  needs  of  the 
community  and  organizational  objectives. 


Community  Programming 

Researching  community  needs  for  legal  information  and  the  delivery  and 
testing  of  that  information. 

This  may  include: 

-  needs  assessment 

-  market  research  and  analysis 

-  programme  development 

-  community  liaison 

-  choice  of  media 

-  choice  of  audience 

-  choice  of  presenters 

-  staff  training  (presenters) 

-  evaluation 
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Public  Legal  Education  Organizations  in  Canada 


Canadian  Law  Information  Council 

Public  Legal  Information  Association  of  Newfoundland 
Public  Legal  Education  Society  of  Nova  Scotia 

Community  Legal  Information  Association  of  Prince  Edward  Island 

Community  Legal  Education  Ontario 

Community  Legal  Education  Association  Manitoba 

Public  Legal  Education  Association  of  Saskatchewan 

Legal  Resource  Centre,  Alberta 

Legal  Services  Society  of  British  Columbia 

Public  Legal  Education  Society  (B.C.) 

Arctic  Public  Legal  Education  &  Information 
Yukon  Public  Legal  Education  Association 
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PRELIMINARY  DRAFT  OF  PLE  SERVICES  +  REQUIRED  ORGANIZATICHAL  ACTIVITIES . 
(These  definitions  are  under  review  by  PLE  organizations . ) 

Prepared  by  mentoers  of  the  Public  Legal  Education  Association  of  Canada. 


Participation  in  the  development  of  PLE  initiatives  and  programs  of  other 
organizations  or  services,  such  as  libraries,  schools,  governments,  bar 
associations,  community  service  organizations,  private  industry  and  the 
media. 


Information  Services 

Providing  information  on  the  law  or  about  public  legal  education  to 
individuals  or  groups. 

Telephone  legal  information  services. 


Clearinghouse  Services 

Providing  comprehensive  information  gathering  and  dissemination  services  on 
law  or  public  legal  education  to  individuals,  groups  or  institutions. 


T  raining 

Training  of  individuals  or  groups  to  help  them  learn  about  law  and  the 
legal  system. 

Training  others  to  provide  legal  information  (see  intermediary  training). 

Training  the  organization's  staff  in  the  skills  or  knowledge  needed  to  do 
their  work. 


Intermediary  Services 

Training  or  information  services  to  those  who  can  help  the  public  gain 
access  to  the  law. 

Training  or  information  services  may  cover  such  areas  as  the  law  and  legal 
system,  public  legal  education  methods,  basic  communication  skills, 
information  on  government  organization,  services,  or  benefits,  and  advocacy 
skills. 


Consulting 

Providing  advice  or  assistance  to  other  organizations,  individuals  or 
institutions  in  order  to  help  them  with  public  legal  education  programs  or 
materials. 
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PRELIMINARY  DRAFT  OF  PLE  SERVICES  +  REQUIRED  ORGANIZATIONAL  ACTIVITIES. 
(These  definitions  are  under  review  by  PLE  organizations.) 

Prepared  by  members  of  the  Public  Legal  Education  Association  of  Canada. 


Networking 


Developing  contacts,  gathering  and  giving  out  information  to  other 
institutions,  organizations,  or  individuals  to  further  PLE  goals. 


Marketing,  Promotion  and  Distribution 

Researching,  developing  and  implementing  market  assessments  and  promotional 
strategies  for  the  organization,  its  services  and  products. 

All  aspects  of  distributing  materials  and  programs. 

Publishing 

All  aspects  of  publishing,  producing  and  distributing  written  or 
audiovisual  materials  which  are  appropriate  to  audience  need. 


Media  Production 

Researching  and  assessing  new  media  for  PLE  programming. 

Developing  the  capacity  to  produce  PLE  programs  in  various  media  formats. 

Development  of  Technologies  and  Methods 

Research  to  learn  about  new  or  to  improve  different  methods  or  technologies 
that  could  be  applied  to  public  legal  education  purposes. 

Application  of  technology  to  administrative  or  programming  concerns. 


Curriculum  Development 

Consultations  with  departments  of  education,  teachers  and  other  suitable 
resources  to  develop  curriculum  guidelines  for  law  teaching. 

Consultations  with  departments  of  education,  teachers  and  other  suitable 
resources  to  develop  curriculum  materials  appropriate  to  student  and 
teacher  reguirements. 


Curriculum  Materials  Development 

Development  of  materials  for  courses  with  a  law  component. 
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PRELIMINARY  DRAFT  OF  PLE  SERVICES  +  REQUIRED  ORGANIZATIONAL  ACTIVITIES. 
(These  definitions  are  under  review  by  PLE  organizations.) 

Prepared  by  merrbers  of  the  Public  Legal  Education  Association  of  Canada. 


School  Programs 

Developing  programs  to  supplement  student  and  teacher  materials,  or 
experiment  with  new  delivery  techniques  in  a  school  setting. 

Distance  Education 

Developing  programs  to  provide  access  to  information  for  people  or 
organizations  in  remote  or  inaccessible  locations. 


Conferences  and  Public  Presentations 


All  aspects  of  developing,  running  and  assessing  presentations  or 
conferences  that  provide  information  on  the  law  or  are  about  public  legal 
education. 


Dramatic  Presentations 


All  aspects  of  presenting  dramas,  mock  trials,  moot  courts,  puppet 
shows,  simulations,  or  re-enactments  using  any  medium  or  setting. 


Evaluation 


Gathering  and  analyzing  of  information  to  help  determine  the  effect  or 
impact  of  public  legal  education  programs  or  materials. 

Assessment  of  organizational  goals  and  objectives. 


Appendix  1-4 


A  1987  survey  conducted  by  the  Environics  Research  Group  for  the 
Federal  Department  of  Justice  asked  Canadians  where  they  received 
information  about  the  law.  The  results  were  as  follows: 


TV  news 

71% 

General  newspaper  articles 

58% 

TV  public  affairs  specials 

50% 

Law  columns  in  newspaper/magazines 

45% 

Friends,  relatives 

41% 

Lawyers 

37% 

Radio  programs 

36% 

TV  programs  such  as  Hill  Street  Blues 

35% 

Police 

34% 

Government  Departments 

27% 

Library 

19% 

Phone-in  services 

18% 

Legal  aid  office 

15% 

Social  service  agency 

13% 

Educational  courses 

11% 

MP/MLA  or  local  alderman 

10% 

Community  organizations 

10% 
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COMMUNITY  CONTROL  OF  LEGAL  SERVICES 


Steven  Shrybman 

The  Canadian  Environmental  Law  Association 


In  1974  the  Government  of  Ontario  decided  to  extend  funding  to  a 
handful  of  community  legal  service  projects  through  the  Ontario 
Legal  Aid  Plan.  In  so  doing,  Ontario  established  an  independent 
community  based  legal  aid  system  that  has  since  grown  and 
prospered.  While  other  clinic  legal  aid  schemes  exist,  Ontario's 
system  is  unique  in  respect  to  the  commitment  that  it  engenders 
to  localized  control  by  community  based  Boards  of  Directors. 

As  described  by  Mr.  Justice  Grange  in  his  seminal  report  on 
clinic  funding,  the  role  of  community  boards  is  to  "govern  the 
affairs  of  the  clinics,  both  as  to  policy  and  administration, 
subject  only  to  accountability  for  the  funds  advanced  and  for  the 
legal  competence  of  the  services  rendered.” 

The  other  central  tenet  of  the  system  is  expressed  by  its 
definition  of  legal  and  paralegal  services  to  include  "activities 
reasonably  designed  to  encourage  access  to  such  services  or  to 
further  such  services  and  services  designed  solely  to  promote  the 

legal  welfare  of  community  . ".  This  expansive  definition 

of  legal  services  allows  clinics  to  engage  in  a  broad  variety  of 
community  legal  education  and  law  reform  activities  on  behalf  of 
their  respective  client  constituencies.  As  an  association  of 
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Canadian  businesses  might  retain  a  law  firm  to  promote  its 
interests  in  legislative  or  regulatory  reform  or  enforcement 
policy  in  the  occupational  health,  taxation  or  environmental 
areas,  so  is  a  low  income  community  entitled  under  this  scheme  to 
similar  representation  with  respect  to  its  interests. 

As  a  lawyer  must  account  to  the  individual  client,  so  should 
there  be  an  accountability  to  the  collective  client. 

Representing  the  community  then,  clinic  boards  instruct  clinic 
lawyers  in  the  same  manner  that  an  association  of  businesses 
might  instruct  its  counsel.  Thus  the  two  central  themes  of  the 
system:  community  control  and  broadly  defined  legal  services, are 
integrally  related. 

Together  these  principles  provide  an  excellent  paradigm  for 
directly  confronting  the  common  denominator  of  the  various 
problems  confronting  the  poor-powerless.  Without  a  strong 

commitment  to  them,  the  clinic  system  would  invariably  become  yet 
another  welfare  bureaucracy  that  might  well  perpetuate  the 
relationships  of  dependence,  and  the  injustices,  that  it  is 
intended  to  alleviate. 
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NOTES  ON  CONTINGENCY  FEES: 
regolXting  THE  CONTINGENCY  CONTRACT 

By  Harvey  T.  Strosberg,  Q.c. 

Most  litigants  face  some  forms  of  legal,  economic, 
social  and/or  psychological  obstacles  in  their  attempts  to  make 
effective  use  of  the  legal  system.  Certainly,  the  costs  of 
litigation  weigh  heavily  on  the  decision  making  of  potential 
litigants.  Contingent  fee  contracts  have  been  heralded  as  the 
"poor  man’s  fee"  and  have  been  said  to  "give  the  poor  man  the 
keys  to  the  court  room  door".  I  believe  it  more  accurate  to 
speak  of  the  contingency  fee  contract  as  an  option  for  the  middle 
class.  In  its  simplest  form,  a  contingent  fee  contract  is  an 
arrangement  between  lawyer  and  client  whereby  the  lawyer  lends 
his  services  against  a  share  of  the  claim.  A  contingent  fee  is 
necessarily  higher  than  the  fee  on  an  hourly  basis  due  not  only 
to  the  loan  of  services  but  the  assumption  of  risk  as  well. 


Professor  Trebilcock  has  accurately  outlined  many  of  the 
pros  and  cons  of  the  contingent  fee  contract.  I  believe 
contingency  fees  are  necessary  especially  to  give  access  to 
courts  in  areas  such  as  products  liability  litigation.  The 
subject  of  my  discussion  will  therefore  be  directed  toward  the 
problem  of  regulating  the  contingent  fee. 


ihe  most  contentious  element  of  the  contingency  fee 
concerns  the  alleged  "enormous  windfall"  to  counsel  that  critics 
say  cannot  be  justified.  The  following  example  graphically 
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illustrates  the  problem.  Assume  that  in  a  typical  motor  vehicle 
accident  case  a  lawyer  spends  approximately  15  hours  preparing 
for  trial  and  an  additional  15  hours  in  trial.  The  contingency 
fee  for  30  hours  of  work  represents  a  percentage  of  any  award 
received  by  the  plaintiff.  in  this  case,  assume  that  30%  of  the 
amount  recovered  represents  the  lawyer's  fee. 

If  the  plaintiff  sustains  some  soft  tissue  injuries  and 
has  modest  special  damages,  a  low  possible  total  award  may  be 
$10,000.00.  This  would  yield  a  contingency  fee  of  $3,000.00  - 
which  at  $100.00  per  hour  is  comparable  to  present  hourly  fees. 

A  judgment  for  $30,000.00  would  yield  a  contingency  fee  of 
$10,000.00  -  $300.00  per  hour.  A  judgment  for  $100,000.00,  if 
the  special  damages  were  greater,  would  yield  a  contingency  fee 
of  $30,000.00  -  $1,000.00  per  hour.  If  the  accident  resulted  in 
a  very  large  case,  involving,  for  example,  the  amputation  of  an 
arm,  the  judgment  could  easily  be  for  $500,000.00  which  would 
yield  a  contingency  fee  of  $150,000.00.  A  $150,000.00  fee  means, 
that  for  doing  essentially  the  same  work  as  the  lawyer  who 
receives  $100.00  per  hour,  a  lawyer  receives  payment  at  the  rate 
of  $5,000.00  per  hour. 

The  difficult  question  that  arises  with  respect  to  the 
above  example  is  whether  or  not  the  windfall  received  in  handling 
the  case  of  the  amputee  can  be  justified.  First  of  all,  it  may 
well  be  that  the  premise  underlying  the  example  is  flawed.  it 

*y 

assumes  that  when  $500,000.00  is  at  risk,  the  same  amount  of  time 
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and  effort  would  be  expended  as  when  $10,000.00  is  at  risk,  a 
dubious  proposition  at  best.  The  prosecution  of  a  $500,000.00 
action  may  be  entirely  different  and  require  a  substantially 
different  burden  for  the  plaintiff  to  establish  the  higher 
figure . 


Secondly,  it  is  arguable  that  although  the  contingency 
fee  does  not  produce  a  "correct"  fee  in  all  cases,  given  that  a 
lawyer  may  receive  more  on  a  contingency  basis  than  would  have 
been  paid  on  an  hourly  basis,  the  cases  in  which  a  lawyer 
receives  less  than  would  have  been  paid  on  an  hourly  basis  act  as 
a  correction  mechanism.  Furthermore,  in  some  cases  the 
contingent  fee  and  hourly  arrangement  might  produce  nearly 
identical  results. 

One  attempt  to  regulate  the  contingent  fee  contract 
might  be  to  limit  the  percentage  that  lawyers  may  receive  of 
awards  gained  from  cases  handled  on  that  basis.  Using  as  an 
example,  a  recovery  of  $500,000.00,  the  following  breakdown  in 
percentages  would  significantly  reduce  the  alleged  windfall. 

30%  for  the  first  $100,000.00 

20%  for  the  next  $100,000.00 

15%  for  the  next  $100,000.00 

10%  for  the  next  $100,000.00 


■v 


Total  Contingency  Fee 


$  85,000.00 
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This  limit  on  maximum  fees  would  result  in  an  $85,000.00 
contingency  fee  as  opposed  to  a  $1  50,000.00  fee  on  a  straight  30% 
basis.  This  approach  was  recommended  in  the  report  of  the  Tort 
Policy  Working  Group  on  the  Causes,  Extent  and  Policy 
Implications  of  the  current  crisis  in  Insurance  Availability  and 
Affordability,  a  U.S.  group  appointed  by  the  Attorney  General  in 
October,  1985.  Critics  of  statutory  controls  on  contingency  fees 
argue  that  limitations  of  any  sort  may  drive  lawyers  from  the 
market  place.  If  a  case  could  yield  greater  fees  than  the 
maximum  amount  permitted  by  legislation,  some  lawyers  may  refrain 
from  taking  them. 

The  economic  arguments  against  statutory  controls  may  be 
too  simplistic,  in  theory,  lawyers*  fees  should  be  subject  to 
market  pressure.  However,  the  following  propositions  appear  to 
be  unique  to  the  legal  profession. 

1.  It  is  extremely  difficult  for  clients  to  assess  how  much 
they  should  pay  given  their  uncertainty  concerning  recovery  and 
the  amount  of  time  and  effort  needed  to  produce  the  optimal 
recovery . 

2.  Given  the  many  different  qualifications,  expertise,  and 
skills  of  lawyers,  clients  have  added  difficulty  in  "shopping" 
for  the  right  lawyer. 
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3.  Certain  cases  which  arise  unexpectedly  (i.e.  personal 

injury)  put  clients  in  vulnerable  positions. 

The  existence  of  these  characteristics  give  rise  to  the 
need  for  some  statutory  control  of  contingent  fees.  I  believe 
that  experience  in  Canada  shows  that  there  have  not  been  great 
abuses  in  the  provinces  where  the  contingency  fee  is  allowed  as 
they  are  in  every  province  and  territory  but  Ontario.  Only  two 
disciplinary  actions  have  been  commenced  in  Canada  relating  to 
suggested  abuses  in  the  contingency  system.  Neither  of  these 
complaints  resulted  in  a  finding  of  professional  misconduct. 

Nevertheless,  Assessment  Officers  should  be  available  to 
pass  on  contingency  contracts  in  advance  of  the  performance  of 
work  by  the  solicitor  on  the  request  of  the  solicitor  or  the 
client.  This  process  is  now  available  under  the  Solicitors  Act 
for  agreements  between  solicitor  and  client.  This  will  provide 
the  measure  of  control  necessary  to  ensure  that  abuses  do  not 
take  place.  It  will  also  give  the  lawyer  the  comfort  of  knowing 
that  a  contract  with  a  client  which  is  made  in  a  fiduciary 
context  is  enforceable. 
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CONTINGENT  FEES:  THE  LAWYER  AS  ENTREPRENEUR 


by  Michael  Trebilcock 

The  virtues  and  vices  of  contingent  fee  arrangements  for 
the  remuneration  of  claimants'  lawyers  in  civil  litigation  have  been 
a  matter  of  long-standing  debate  in  the  legal  profession.  They  are 
liberally  permitted  in  the  U.S.,  but  have  been  accorded  much  more 
qualified  acceptance  in  most  Commonwealth  legal  systems.  In  Canada, 
six  provinces  permit  some  form  of  contingent  fee  arrangement  although 
in  Ontario  they  are  prohibited  (s.30,  Sol i ci tors  Act) .  However,  even 
in  Ontario,  much  civil  litigation  is  de  facto  conducted  on  a 
contingent  fee  basis  i.e.,  a  substantial  fee  in  the  event  of  success, 
only  disbursements  in  the  event  of  failure.  Moreover,  the  Taxing 
Master  explicitly  recognizes  that  the  results  obtained  in  litigation 
are  a  factor  to  be  weighed  in  taxing  a  lawyer's  bill  of  costs  ( Re 
Solicitor  [1972]  3  O.R.  433). 

Let  me  briefly  review  the  major  arguments  conventionally 
made  for  and  against  contingent  fees  (see  Halpern  &  Turnbull,  "Legal 
Fees  Contracts  and  Alternative  Cost  Rules:  An  Economic  Analysis", 
(1983)  3  International  Review  of  Law  and  Economics  3). 


For: 

1.  If  there  is  disparity  in  the  legal  knowledge  between  the 

client  and  the  lawyer,  so  that  the  client  is  unable  to 
evaluate  correctly  the  merits  of  the  case,  then  a 
contingent  fee  contract  gives  the  client  a  contract  which 
provides  an  incentive  for  the  lawyer  to  act  in  the 
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client's  best  interests.  Under  an  hourly  fee  contract,  the  lawyer  may 
not  have  any  direct  economic  incentive  to  work  for  the  client's 
victory,  because  the  lawyer's  returns  are  unrelated  to  the  outcome  of 
the  case. 

2.  Contingent  fee  contracts  may  provide  access  to  the  courts  for  certain 
groups,  especially  the  poor  and  those  not  eligible  for  legal  aid,  who 
under  a  certain  hourly  fee  contract  may  not  be  able  to  initiate 
litigation.  A  similar  argument  is  presented  for  risk  averse 
individuals  who  are  unwilling  to  initiate  legal  proceedings  under  a 
certain  hourly  fee  basis  because  of  the  risk  of  having  to  pay  a 
substantial  lawyer's  bill  if  the  case  is  not  successful.  Essentially, 
a  contingent  fee  contract  allows  a  client  to  'borrow'  from  the  lawyer 
and  provides  a  shifting  of  risk  from  the  client  to  the  lawyer.  It  is 
assumed  that  the  lawyer  is  more  able  to  diversify  this  risk  than  the 
client  by  taking  on  a  "portfolio"  of  cases. 

3.  Under  a  certain  hourly  fee  contract,  even  if  the  client  can  evaluate 
the  merits  of  the  case,  the  client  either  cannot  monitor  the  actual 
time  a  lawyer  works  on  a  case  or  can  monitor  but  at  a  cost.  A 
contingent  fee  contract  minimizes  this  type  of  moral  hazard  problem. 

Against: 

1.  Because  a  lawyer's  remuneration  is  contingent  on  the  success  of  an 
action,  his  objectivity  in  advising  his  client  will  be  compromised  and 
indeed  he  may  have  heightened  incentives  to  engage  in  unethical 
practice  e.g.,  suppressing  evidence,  suborning  witnesses. 

2.  In  meritorious  cases,  plaintiff  will  receive  lower  net  recoveries 
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(after  payment  of  contingent  fees)  than  they  would  under  a  standard 
hourly  fee  contract,  thus  in  effect  being  required  to  cross-subsidize 
claimants  in  unsuccessful  suits. 

3.  Damages  awarded  in  successful  suits  may  be  inflated  by  the  courts  over 
time  in  order  to  ensure  adequate  net  recoveries  by  meritorious 
claimants,  thus  unfairly  penalizing  defendants  and  increasing  insurance 
costs . 

4.  Contingent  fees  will  encourage  the  bringing  of  nuisance  or  harassing 
claims  with  a  low  probability  of  success,  with  a  view  to  coercing 
settlements  from  defendants  or  landing  thee  occasional  jack-pot,  but 
further  congesting  the  courts  with  low-quality  claims. 

5.  Contingent  fees,  like  certain  hourly  fee  contracts,  also  present  their 
own  form  of  moral  hazard  problems.  If  lawyers  possess  better 
information  than  clients  on  the  likely  success  of  an  action  and  the 
likely  scale  of  recovery  of  the  action  is  successful,  there  is  the 
potential  for  lawyers  to  charge  their  clients  a  percentage  of  the 
recovery  that  is  excessive  relative  to  the  amount  of  lawyer's  time 
required  on  the  case  and  the  amount  of  risk  entailed.  External 
monitoring  safeguards  (e.g.,  taxing  procedures)  may  only  imperfectly  be 
able  to  contain  this  problem. 

My  own  assessment  of  these  arguments  for  and  against  contingent  fees  is 
that  the  advantages  are  substantial  in  terms  of  risk  shifting,  which 
facilitates  some  meritorious  litigation  that  would  otherwise  be  discouraged, 
and  in  terms  of  aligning  plaintiffs'  and  lawyers'  incentives  and  interests 
in  achieving  the  best  possible  outcome  at  the  lowest  costs.  The  arguments 
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against  contingent  fees  can  in  some  cases  be  better  met  by  more  finely 
targetted  responses  than  complete  prohibition  of  contingent  fees  e.g.,  rules 
on  unethical  behaviour,  review  of  alleged  excessive  percentages.  The 
nuisance  or  harassing  claim  argument  seems  of  little  substance--the  lawyer 
only  gets  paid  if  he  wins  a  case,  so  there  is  even  less  incentive  than  under 
certain  hourly  fee  contracts  to  bring  claims  that  are  unlikely  to  succeed. 
Moreover,  under  the  Anglo-Canadian  two-way  cost  rule,  in  contrast  to  the 
standard  U.S.  cost  rule,  the  losing  plaintiff  even  under  a  contingent  fee 
arrangement  will  still  be  liable  for  a  substantial  portion  of  the  other 
side's  costs,  again  discouraging  frivolous  or  nuisance  suits. 

The  contingent  fee  debate  should  be  seen  as  part  of  a  broader  debate 
about  the  entrepreneur!' al  role  of  lawyers.  In  this  broader  setting,  rules 
on  advertising,  solicitation,  class  actions,  maintenance,  champerty 
incorporation,  multi-discipline  national  and  international  firms  all  require 
re-evaluation  along  with  rules  on  permissible  fee  arrangements  (see  Hudec  & 
Trebilcock,  "Lawyer  Advertising,  the  Supply  of  Information  in  the  Market  for 
Legal  Services"  (1982)  20  University  of  Western  Ontario  L.  Rev.  53).  If  one 
believes  that  at  present  our  problem  is  not  a  litigation  "explosion",  with 
an  avalanche  of  insubstantial  claims  inundating  the  court  system,  but  rather 
the  opposite  problem--a  significant  number  of  meritorious  claims  that  are 
going  unrecognized  and  unredressed  (see  Abel,  "The  Real  Tort  Crisis--Too  Few 
Claims",  (1987)  48  Ohio  Law  Journal  443),  then  a  liberalization  of  these 
various  rules  that  constrain  the  entrepreneuri al  role  of  lawyers  may  be 
needed  to  stimulate  heightened  claim  recognition  and  capacity  to  redress  a 
claim  once  recognized.  By  encouraging  lawyers  to  communicate  more  freely 
with  members  of  the  public  about  their  rights  and  the  price  and  availability 
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of  legal  services,  and  to  assume  risks  of  litigation  (at  a  price)  that  would 


otherwi 
signi fi 
mental i 
catalyt 


se  deter  meritorious  claims,  access  to  justice  may  well  be 
cantly  enhanced.  But  removing  the  remaining  vestiges  of  a  guil 
ty  in  the  legal  profession  is  a  precursor  to  this  more  enterpri 
ic  role. 
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CONTINGENCY  FEES 
A  PRACTITIONER'S  COMMENTS 


To  properly  understand  contingency  fees  it  is  necessary  to 
first  have  some  knowledge  of  their  background.  Contingency 
fees  were  once,  in  most  Canadian  provinces  and  to  this  day  in 
the  United  Kingdom,  regard  as  a  "legal  leprosy"1.  Further, 
both  the  common  and  criminal  law  contained  edicts  against 
champerty  and  maintenance^.  These  principles  were,  for  many 
years,  sufficient  to  preclude  the  use  of  contingency  fees  in 
most  provinces  although  decisions  in  Alberta  apparently  held 
as  early  as  the  turn  of  the  century  that  contingency  fee 
arrangements  were  not  champertous.  Similarly,  in  Manitoba 
contingency  contracts  have  been  statutorily  permitted  since 
1890^.  Contingency  fees  were  embraced  in  the  United  States 
at  approximately  the  turn  of  the  century  as  a  means  of 
providing  to  the  economically  powerless  access  to  the  legal 
system.  Their  early  rise  in  the  U.S.  has  been  attributed  to 
a  stronger  liberal  element  in  that  country  as  well  as  to  the 
rapid  industrial  and  population  growth  in  that  country 
creating  pressures  upon  the  more  formal  and  elitist  legal 
systems  of  the  day^ . 


Accordingly,  with  the  exception  of  Manitoba,  the  Canadian 
provinces  were  slower  to  accept  contingency  fees.  The  crimes 
of  maintenance  and  champerty  were  abolished  by  statute  in 
1954^.  However,  the  common  law  principles  still  exist,  no 
provinces  having  yet  taken  steps  to  abolish  these  principles 
of  law  which  are  being  increasingly  regarded  as  archaic. 


It  appears  that  the  sentiment  which  spawned  the  principles  of 
champerty  and  maintenance  is  that  litigation  is  inherently 
evil  and  should  be  actively  discouraged.  It  is  submitted 
that  such  a  sentiment  either  no  longer  exists  or  is 


1  Willston,  Walter  B.,  Q.C.,  "The  Contingent  Fee  in  Canada",  (1968),  6 
Alberta  Law  Review  184  at  page  184. 

Champerty:  A  bargain  by  a  stranger  with  a  party  to  a  suit  by  which  such 
third  person  undertakes  to  carry  on  the  litigation  at  his  own  cost  and  risk  in 

consideration  of  receiving,  if  successful,,  a  part  of  the  proceeds  or  subject 

sought  to  be  recovered. 

Maintenance:  Maintaining,  supporting,  or  promoting  the  litigation  of 
another.  An  officious  interference  in  a  suit  in  which  the  offender  has  no 

interest  to  assist  one  of  the  parties  to  it  against  the  other  with  money  or  advice 

to  prosecute  or  defend  the  action. 

J  An  Act  to  Amend  Certain  Acts.  S.M.  1890,  C.2,  S.37. 

1  Birrell,  V.J.,  "Contingent  Fees  -  A  Viable  Alternative?",  55  Aust.  L.J.  333, 
1981,  at  page  333. 
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considerably  diminished  in  today's  society  which  recognizes 
litigation  as  an  unfortunate  but  inevitable  and  absolutely 
necessary  mechanism  for  governing  societal  relationships. 

The  adoption  of  a  more  liberal  attitude  towards  contingency 
fees  in  Alberta  was  evidenced  in  1967  with  the  passage  of 
Section  46  of  the  Judicature  Act  which  also  rendered  moot  the 
question  as  to  whether  contingency  fees  offend  the  common  law 
principles  of  champerty  and  maintenance.  Section  46  reads  as 
follows : 

"46  (1)  No  agreement  between  a  barrister  and 
solicitor  and  a  client  respecting  the  barrister's 
and  solicitor's  fees  is  invalid  or  unenf orceably 
solely  by  reason  of  the  fact  that  the  amount  of  the 
fee  is  contingent  or  dependant ,  in  whole  or  in 
part,  on  the  successful  accomplishment  or 
disposition  of  the  matter  to  which  the  fee  relates, 
if  the  agreement  is  made  in  compliance  with  the 
rules  made  under  this  section. 

(2)  The  Lieutenant-Governor  in  Council  may  be 

the  Rules  of  Court  make  rules  prescribing 
conditions,  restrictions,  and  prohibitions  to  which 
any  such  agreement  shall  be  subject." 

Similar  legislation  exists  in  other  provinces  which  permit 
contingency  fees^. 

Contingency  Fees  have  come  to  be  well  accepted  by  the  legal 
community  as  well  as  the  public  at  large  in  the  Province  of 
Alberta.  The  taxing  officers,  those  government  officials 
charged  with  the  responsibility  of  reviewing  solicitor  client 
accounts,  and  the  Law  Society  of  Alberta  have  reported 
surprisingly  few  complaints  with  respect  to  contingency  fee 
agreements.  In  practice,  however,  a  number  of  drawbacks  to 
contingency  fee  agreements  appear: 

1.  Contingency  Fee  agreements  can  place  the  solicitor  and 
his  client  in  a  conflict  of  interest  position.  The 
financial  burden  of  protracted  litigation  upon  a  lawyer 
may  well  cloud  the  lawyer's  judgment  when  the  lawyer  is 
faced  with  a  settlement  offer.  The  lawyer  may  well  be 
tempted  by  offers  which  are  not  otherwise  in  the 
client's  best  interests. 


^  See,  for  example,  R.S.N.B.  1973,  S.72;  Bill  21  -  Legal  Profession  Act  -  the 
proposed  legislation  in  the  province  of  British  Columbia;  Law  Society  Act,  R.S.M. 
1954,  C.  L100,  S.49. 
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2 .  Contingency  Fee  agreements  may  not  provide  the 
additional  access  to  the  justice  system  that  they  were 
and  are  heralded  as  fostering.  There  is  a  tendency  by 
some  lawyers  to  take  only  "winners"  ie .  cases  where 
liability  is  not  in  issue  and  the  measure  of  damages  is 
the  only  matter  in  dispute. 

3.  Contingency  Fees  are  frequently  criticized  because  they 
can  impair  counsel's  objectivity.  They  can  have  the 
same  effect  on  the  client.  By  limiting  the  client's 
exposure  in  the  event  of  a  loss  the  client  can 
frequently  become  unreasonably  litigious. 

4.  While  Contingency  Fees  can  open  doors  to  certain  aspects 
of  the  litigation  process  they  are  rarely  used  and, 
moreover,  clearly  improper  with  respect  to  other  areas. 
Contingency  Fee  agreements  are  relatively  common  in 
personal  injury  actions.  However,  they  are  generally 
regarded  as  improper  with  respect  to  criminal  or 
matrimonial  matters  such  as  child  custody,  access,  or 
maintenance . 

5 .  The  percentages  adopted  in  Contingency  Fee  agreements 
are  not  always  a  proper  reflection  of  the  risks  involved 
where  a  liability  is  clear. 

It  is  submitted  that  none  of  the  above  factors  outweigh  the 
greater  good  that  is  provided  by  Contingency  Fees,  ie. 
providing  to  the  financially  disadvantaged  access  to  the 
justice  system.  The  profession  and  the  public  must,  however, 
be  mindful  of  these  problems  as  well  as  continuing  to  strive 
to  administer  the  use  of  Contingency  Fee  agreements  so  as  to 
keep  such  problems  in  check. 
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DISCUSSION  OF  THE  EFFECTS  OF  FINANCIAL  CONSTRAINT  ON  THE  AVAILABILITY  OF 


LEGAL  AID  IN  CIVIL  MATTERS 


by  GREGORY  G.  WALEN 


Presumably,  in  a  truly  just  and  equitable  judicial  system, 
access  to  that  system  should  be  available  to  all  individuals  on  an  equal 
basis  whether  rich  or  poor.  We  know  however,  that  limited  financial 
resources  in  a  welfare  state  coupled  with  a  prevailing  public  attitude 
militating  against  unlimited  funding  for  social  programs,  makes  this  goal 
presently  unattainable. 

Unfortunately,  most  legal  aid  plans  across  Canada  are  forced  to 
priorize  their  resources  which  often  means  that  non-family  civil  legal  aid 
is  pushed  aside  in  favour  of  criminal  legal  aid  and  family  law  issues.  A 
recent  survey  on  legal  aid  plans  in  Canada  indicates  that,  with  the 
exception  of  Quebec,  non-family  civil  cases  form  between  4%  and  14.2%  of 
the  total  legal  aid  cases  in  Canada. 

A  recent  disturbing  development  in  New  Brunswick  indicates  that 
all  civil  legal  aid  has  now  been  cut  due  to  the  "financial  situation  in 
the  Province".  Likewise  in  Saskatchewan,  non-family  civil  legal  aid  is 
now  virtually  non-existent,  due  to  a  "priorization"  following  a  financial 
crisis . 
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This  disturbing  trend  clearly  shuts  out  the  poor  from  a  judicial 
system  which  prides  itself  in  the  age  old  concept  "equal  justice  for  all". 

What  can  be  done  to  stop  the  trend? 

lobbying  the  government  through  public  interest  groups 
alternative  funding  sources 

improving  or  altering  the  judicial  system  itself  to  make  it 
cheaper  and  easier  for  the  poor  to  have  access  to  it 

Hopefully,  the  discussion  at  this  workshop  will  analyse  various 
solutions  to  the  problem  of  the  poor  having  restricted  access  to  equal 


justice. 
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Pro  Bono  in  British  Columbia 


Pro  Bono  Program  in  British  Columbia  October  1,  1985  to 

March  30,  1987  .  Operated  by  the  B.C.  Branch  of  the  Canadian  Bar 

Association  on  a  voluntary  basis.  Actual  referral  of  971  civil 
cases  and  a  further  150  opinions  on  appeals,  primarily  criminal. 
Value  of  work  done  a  minimum  of  $420,000.00.  Program  terminated 
March  30 ,  1987 . 

Public  Opinion  Survey  on  Legal  Aid 

In  March,  1987  a  public  opinion  survey  was  conducted  for 
the  Law  Society  of  British  Columbia  by  Goldfarb  Consultants.  The 
results  were  released  in  April,  1987.  The  survey  contained  a 
total  of  200  interviews  spread  across  the  province.  The 
interviews  were  by  telephone  and  were  of  respondents  eighteen 
years  of  age  or  older.  The  respondents  were  about  50%  male  and 
50%  female. 

Awareness  of  and  support  for  the  legal  aid  program  is 
high.  There  is,  however,  a  considerable  lack  of  understanding  of 
the  legal  aid  system  and  how  it  functions.  Specifically,  British 
Columbians  are  generally  unaware  of  the  extent  of  availability  of 
legal  aid,  its  source  and  level  of  funding,  and  scope  of 
coverage.  There  is  a  need  to  better  inform  people  about  how 
legal  aid  works.  Indications  are  that  support  for  legal  aid 
increases  substantially  with  increased  knowledge  of  how  the 
system  operates.  That  is,  making  the  public  more  aware  of  the 
way  the  legal  aid  system  operates  will  reinforce  the  already  high 
level  of  public  support  for  the  legal  aid  program. 

Regionally,  there  is  little  difference  in  awareness  of 
and  support  for  legal  aid  in  Vancouver  and  the  Interior  area  of 
the  province. 

Legal  aid  is  generally  perceived  by  British  Columbians 
to  be  a  cornerstone  to  the  integrity  and  fairness  of  the  legal 
system  and  is  wholeheartedly  supported.  The  feeling  among 
British  Columbians  is  that  legal  aid  is  not  only  a  right  but  a 
necessity  for  the  fair  and  just  operation  of  the  legal  system  and 
is  something  which  British  Columbians  feel  quite  strongly  about. 
British  Columbians  consider  it  to  be  an  obligation  of  society  to 
provide  and/or  support  the  program  and  a  necessary  expense  for 
society  and  government  to  bear. 
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British  Columbians  are  divided  on  whether  the  system  of 
legal  aid  is  currently  adequately  funded  or  not,  but  do  agree  the 
burden  of  funding  for  legal  aid  rests  on  the  government.  British 
Columbians  are  solidly  opposed  to  government  cutbacks  of  legal 
aid  and  are  largely  unaware  of  the  funding  cutbacks  that  have 
occurred.  British  Columbians  rather  want  more  as  opposed  to  less 
funding  for  legal  aid. 

Indications  are  that  British  Columbians  are  generally 
unaware  of  the  legal  profession's  financial  support  of  the  legal 
aid  system. 

1.  The  concept  of  legal  aid  is  strongly  supported  by  47% 
and  moderately  supported  by  43%  for  a  total  of  90%  support. 

2.  48%  of  the  respondents  did  not  know  if  the  legal  aid 
system  in  British  Columbia  was  adequately  funded.  23%  believed 
the  system  to  be  adequately  funded  and  29%  believed  that  it  was 
not  adequately  funded. 

3.  44%  of  respondents  believed  that  legal  aid  was  available 
in  British  Columbia  to  all  those  who  needed  it. 

4.  45%  of  the  respondents  believed  that  people  get  legal 
aid  who  should  not  get  it  indicating  an  abuse  in  the  system.  47% 
of  the  respondents  do  not  believe  that  this  type  of  abuse  occurs. 

5.  After  providing  some  information  and  background  the 
respondents  were  surveyed  again  and  the  total  number  of  those  who 
strongly  support  or  moderately  support  legal  aid  went  up  to  95%. 

6.  Is  legal  aid  important  to  ensure  that  all  people  receive 
a  fair  trial?  82%  of  the  respondents  believed  that  legal  aid  was 
very  important  and  a  further  16%  believed  legal  aid  to  be 
somewhat  important  indicating  that  98%  of  those  surveyed 
recognize  legal  aid  as  an  important  element  of  a  fair  justice 
system. 

Right  to  Counsel 

Some  very  recent  developments  and  particularly  the  case 
of  Panacui  v.  Legal  Aid  Society  of  Alberta,  54  Alta.  L.R.  (2d) 
342  suggests  that  an  individual  charged  with  an  offence  that  is 
serious  andycomplex  is  constitutionally  entitled  to  have  counsel 
provided  yyassist  him  o^’  her  at  the  expense  of  the  state. 

GEORGBSaT  GO Chairman 

Nati'onal  Legal  Aid  Liaison  Committee  of  the  C.B.A. 
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In  Canada,  there  is  a  wide  disparity  between 
the  provinces/territories  in  coverage  provided 
in  civil  legal  aid. 

This  disparity  may  be  in  violation  of  the  Canadian 
Charter  of  Rights  and  Freedoms,  and  in  particular 
s .  15 . 

As  reflected  in  a  Statistics  Canada  report  in 
1984,  35%  of  marriages  in  Canada  end  in  divorce. 

There  are  provincial  variations  such  as  30%  in 
Ontario  and  18%  in  Prince  Edward  Island. 

The  foregoing  percentages  do  not  reflect  the 
substantial  number  of  "common  law"  marriages 
which  breakdown. 

When  a  marriage  breaks  down,  two  parents,  the 
children  and  potentially  four  grand-parents  are 
affected.  Schools,  mental  health  authorities, 
child  welfare  agencies  are  usually  intimately 
involved  and  affected. 

The  average  earnings  of  full-time  female  employees 
are  62%  of  the  average  earnings  of  male  full-time 
employees . 

As  of  1984,  women  were  granted  custody  of  children 
in  74%  of  divorce  cases;  compared  to  men  being 
granted  custody  in  15%  of  the  cases. 

Women  are  the  primary  users  of  civil  legal  aid 
in  the  domestic  area. 

Barriers  to  access  to  women  include; 

a)  the  failure  of  provincial  governments  to 
finance  civil  legal  aid,  particularly  in 
family  law; 

b)  delivery  locations  not  physically  and 
geographically  accessible  (e.g.  not  convenient 
to  battered  women's  shelters,  mental  health 
facilities,  ethnic  areas  and  native  peoples' 
reserves ) ; 
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c)  the  absence  of  child  care  facilities  when 
mothers  are  required  to  attend  for  legal 
and  financial  assessments  for  purposes  of 
qualifying  for  legal  aid; 

d)  the  unrealistic  requirement  of  a  contribution 
from  spouses,  including  "user"  fees; 

e)  unrealistically  low  financial  assessment 
criteria ; 

f)  unavailability  of  experienced  counsel  as 
a  result  of  unsatisfactory  remuneration. 

FPK/awc 
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1 .  THE  CONCEPT 

The  rationale  of  Legal  Service  Plans  (which  come  in  many  shapes  and 
sizes)  is  to  provide  access  to  relatively  basic  legal  advice  and  services 
(e.g.  making  a  will,  buying  a  home,  separation  agreement)  at  fees  below 
what  might  otherwise  be  "usual  and  customary",  driven  by  the  purchasing 
power  of  relatively  large  groups.  The  concept  should  be  particularly 
attractive  to  the  overwhelming  majority  of  Canadians  who  are  neither  rich, 
at  one  end  of  the  scale,  nor  have  access  to  Legal  Aid,  at  the  other. 

2.  THE  CAST,  IN  ONTARIO 

In  addition  to  consumers  and  to  those  who  provide,  or  seek  to 
provide,  such  Plans,  there  are  two  major  players;  the  Law  Society  of 
Upper  Canada,  which  regulates  lawyers  and  looks  after  the  public  interest, 
and  the  Ontario  Branch  of  the  Canadian  Bar  Association  (CBAO)  which,  in 
addition  to  its  concern  for  consumers,  also  promotes  the  enlightened  self- 
interest  of  lawyers  in  this  Province.  CBAO  maintains  an  active  Standing 
Committee  on  Legal  Service  Plans  whose  advice  is  frequently  sought  by 
lawyers  across  Canada  and  by  organizations  considering  the  implementation 
of  such  Plans  and  which  has  provided  speakers  on  the  topic,  not  only  in 
Ontario,  but  also  in  Newfoundland,  New  Brunswick,  Quebec  and  Alberta. 
An  active  liason  is  maintained  with  other  lawyers  across  the  country  and 
with  notaries  in  Quebec. 

3.  RESPONSIBILITIES  OF  THE  MAJOR  PLAYERS 

Every  practising  lawyer  in  Ontario  must  be  a  member  of  the  Law 
Society  of  Upper  Canada,  which  regulates  training,  admission  and  ethics  and 
disciplines  lawyers,  where  necessary.  Protection  of  the  public  interest  is 
uppermost  in  its  mind. 

The  Canadian  Bar  Association,  on  the  other  hand,  is  voluntary  in 
nature  (except  in  British  Columbia  and  New  Brunswick,  where  membership  is 
universal)  and  is  open  to  lawyers,  judges,  law  students  and  legal  scholars. 
Nationally,  it  has  approximately  28,000  members,  and  has  a  collective  voice 
much  respected  in  particular  by  Ottawa  where  its  submissions  on  pending 
legislation  command  attention.  The  Ontario  Branch  of  the  Canadian  Bar 
Association  (CBAO)  has  about  14,000  members  and  a  permanent  staff  of  27, 
headed  by  an  Executive  Director.  CBAO  provides  continuing  legal 
education,  Sections  for  individual  areas  of  practise  and  numerous  Standing 
and  Special  Committees  to  consider  and  report  on  problems  and 
developments  as  they  occur.  Its  Standing  Committee  on  Legal  Service 

Plans  is  but  one  of  29  current,  active  Committees.  CBAO,  too,  makes 
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subnsssions  to  Queen’s  Park  in  connection  with  pending  Provincial  Bills,  and 

to  Commissions,  such  as  those  recently  chaired  by  Mr.  Justice  Osborne  and 

Mr.  Justice  Zuber. 

4.  DIFFERENT  TYPES  OF  LEGAL  SERVICE  PLANS 

5.  ACTIVITIES  OF  CBAO  IN  LEGAL  SERVICE  PLANS 

M  the  area  of  Legal  Service  Plans,  CBAO  has: 

(a)  submitted  a  brief  to  the  Law  Society  in  September,  1985  (just 

prior  to  commencement  of  the  operations  of  the  Canadian 
Autoworkers  Plan); 

fb)  jointly  with  the  Law  Society,  engaged  professional  consultants 

to  review  the  history  of  similar  plans  in  the  United  States, 
Australia  and  Europe,  and  to  make  recommendations  (the  Report 
was  received  in  1986); 

(c)  in  September  of  1986,  through  Council  (its  governing  body, 

representative  of  lawyers  throughout  Ontario)  unanimously 

recognized  Legal  Service  Plans  as  a  significant  social 

development  which  should  be  supported  and  encouraged; 

(d)  endorsed  the  concept  of  an  "open"  panel  of  lawyers.  This 
signifies  that  a  member  of  a  Plan  may  select  any  lawyer  of  his 
or  her  choice  and  not  just  a  lawyer  who  has  agreed  to  work 
for  the  Plan  either  as  a  full-time  "in-house"  lawyer  or  as  an 
outside  "co-operating"  lawyer; 

(e)  constantly  monitored  developments  and  provided  information 
and  advice,  when  approached; 

(f)  just  last  month  formally  endorsed  the  framework  and  concepts 

of  a  commercially  organized  telephone  access  plan  to  become 
operational  next  year.  The  endorsement  is  for  a  trial  period 

of  one  year  and  gives  CBAO  the  right  to  monitor  the  financing 
and  working  of  the  plan  and  to  approve  of  all  promotional  and 
other  literature. 

In  summary,  CBAO  is  at  the  forefront  of  the  Legal  Service  Plan  scene  in 
Canada  and  will  continue  to  ensure  that,  in  this  area,  access  by  the  public  will 
increasingly  be  facilitated. 
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THE  C.A.W.  LEGAL  SERVICES  PLAN 


1.  Historical  Development 

a)  mid-1970's  -  Chrysler/U. A. W.  Plan 

b)  1984  -  collective  agreement  for  C.A.W.  Plan 

c)  November  5,  1985  -  C.A.W.  Plan  begins 

2.  Delivery  System 

a)  Staff  Lawyers 

b)  Panel  of  Co-operating  Lawyers 

c)  Reimbursement  if  non-panel  lawyer 

3.  Benefit  Structure 

a)  Prepaid  (full  coverage) 

b)  Mixed  (partial  coverage) 

c)  Reimbursement  (set  fee  schedule) 

4.  Participant  Reaction 


a )  WOW ! 
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MIDDLE-CLASS  DIFFICULTIES 


BY  Margaret  A.  Cowtan 


Recent  discussions  concerning  access  to  Justice  have  tended  to  emphasize 
concrete  problems  -  money,  availability  of  lawyers.  Court  hours  or 
alternate  dispute  resolution  forums,  etc.  Considerably  less  information 
or  open  discussion  has  been  available  concerning  the  less  visible,  but 
fundamental  issues  of  psychological,  and  procedural  barriers  to  justice, 
or  even  what  Justice  may  be  to  any  particular  group  or  individual:  These 
issues  will  be  raised  along  with  some  examples  of  how  they  may  effect  the 
middle-class  perception  of  Justice. 

What  does  the  Middle  Class  conceive  as  Justice? 

-  Historical  Concepts 

-  Religious/Community  Standards 

-  Power  dictated  Rules  and  Standards 

-  Fairness 

Are  there  psychological  patterns  common  to  the  middle  class  which  effect 
their  access  to  Judicial  Systems? 

-  Perceptions  of  their  role  and  place  in  Society 

-  "Do  it  yourself"  mentality 

-  Privacy,  control 

-  Self-respect/Law  Abiding  vs.  Justice 

What  Procedural  barriers  effect  middle-class  participants? 

-  Administrative  forums  -  rules  (or  lack  of) 


-  fairness  re:  representation 
-  Evidentiary  rules  -  confidentiality 

-  access  to  information 


-  Government  bias 

-  Information  access  re:  Procedures 

How  does  the  existing  system  effect  middle-class  perception  of  Justice? 

-  Self  image  -  fear/avoidance  of  Court  structure 

-  Disregard  for  authority 

Where  from  here? 

-  Restructuring  -  the  source  of  Justice 

-  Access  to  Information 

-  Alternative  forums/Procedure  Guides 

-  Governmental/Administrative  accountability 
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CADILLAC  JUSTICE 


by  Glen  W.  Bell 
Associate  General  Counsel 
Public  Interest  Advocacy  Centre 


The  current  system  for  litigating  civil  disputes  is  designed  to 
produce  the  highest  quality  decisions.  As  with  any  other 
commodity,  there  is  a  strong  correlation  between  the  quality  of 
justice  and  its  cost.  Yet  there  are  many  disputes  in  which  the 
parties  would  be  satisfied  with  an  adequate  level  of  quality  if 
the  cost  were  lower.  When  purchasing  a  car  the  person  who  cannot 
afford  a  Cadillac  may  be  able  to  pay  for  a  Ford.  When  it  comes 
to  access  to  the  courts  the  choice  in  many  cases  is  either  to  pay 
the  higher  price  or  do  without.  Cadillac  justice  is  fine  for 
those  who  can  afford  it.  Why  should  everyone  else  be  shut  out 
completely? 

The  way  the  current  system  is  designed  leads  inevitably  to  high- 
cost  inputs.  It  contains  complicated  procedures  designed  to 
ensure  absolute  fairness  to  the  parties,  as  well  as  a  requirement 
for  the  most  reliable  evidence  and  best  legal  analysis.  To 
attain  these  objectives  involves  many  highly  qualified 
professionals  and  modern  facilities.  Each  of  these  elements  has 
a  cost,  a  high  cost.  The  burden  of  these  costs  is  borne  in  part 
by  the  government  and  in  part  by  the  litigants.  Unfortunately, 
even  though  it  is  only  a  part  of  the  total  cost,  that  part  borne 
by  the  litigants  proves  to  be  sufficiently  high  to  keep  many  of 
them  out. 

I  believe  that  if  we  analyse  the  cost  factors  at  each  stage — 
intake, pre-trial, trial, enforcement —  we  can  devise  cheaper 
alternatives  which  will  result  in  the  attainment  of  real  justice 
in  most  of  the  disputes  which  now  are  too  costly  to  litigate. 


Cost  Factors  in  the  Current  System 


System  stage 


Cost  factors 
(*  -  borne  by  litigants) 


1.  Intake:  analyse  problem, 
draft  statement  of  claim/ 
defense , prepare  and  file 
writ 


lawyer* , court  staff 


2.  Pre-trial: 

(i)  discovery 


lawyer* , reporter* , facilities* 


(ii)  research  and  case 
preparation 


lawyer* , investigator* , witnesses 
tests* 


(iii)  negotiation 
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lawyer* 

lawyer* , court  staff , facilities 


(iv)  pre-trial  court 
proceedings 


(v)  disbursements 


service  fees*, filing  fees*, 
LD  calls* , courier* , travel* 


3.  Trial:  hearing  in  open  lawyer* , witnesses* , courtstaff, 

court  facilities 

4.  Enforcement:  execution,  lawyer* , sheriff *, court  staff 

discovery  in  aid 

(The  cost  of  an  appeal,  which  would  require  preparation  and 
presentation  by  a  lawyer  plus  court  staff  and  facilities  for  the 
hearing,  would  be  extra.) 

One  does  not  need  detailed  cost  figures  to  see  that  the  major 
cost  to  the  litigant  is  the  lawyer,  whose  involvement  at  every 
stage  is  a  result  of  the  demands  of  the  system.  A  major  cost  for 
the  government  is  the  trial,  which  requires  a  judge  (and  possibly 
a  jury) ,  court  reporters,  clerks  and  facilities.  An  alternative 
system  which  drastically  reduced  these  costs  would  both  improve 
accessibility  and  release  public  resources.  Can  this  be  done 
without  sacrificing  the  essential  elements  of  justice?  I  believe 
it  can. 

The  Cheaper  Alternative:  Ford  Justice 

The  general  approach  is  to  simplify  procedures  (thereby 
eliminating  the  need  for  lawyers)  and  reduce  the  demand  for 
hearings  before  a  judge.  This  can  be  achieved  by  establishing  a 
court-supervised  screening  mechanism  which  will  encourage 
settlement  at  little  or  no  cost  to  the  litigants.  The  focus  is 
on  the  intake,  pre-trial  and  trial  stages.  Enforcement  we  leave 
to  another  day. 

INTAKE 

At  the  intake  level  we  can  eliminate  the  need  to  retain  a  lawyer 
by  providing  legally  trained  intake  officers.  They  will  assess 
the  claim  for  its  suitability  to  investigation/mediation,  e.g. 
monetary  claims  below  a  certain  value  only  —  no  injunctions, 
specific  performance,  etc.  If  it  is  not  suitable,  an  appropriate 
referral  will  be  made.  If  it  is  suitable,  the  system  will  be 
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explained  and  the  claimant  will  be  asked  if  he/she  has  any 
objections.  If  so,  an  inquiry  officer  will  be  asked  to  review 
the  matter  and  decide  whether  they  are  valid.  An  unwilling 
claimant  will  not  be  forced  into  the  system.  If  the  claimant 
is  willing  to  go  ahead,  the  intake  officer  will  interview  the 
potential  plaintiff,  take  down  the  details  of  the  claim  and  pass 
the  file  to  an  inquiry  officer.  He/she  will  write  a  letter  to  be 
sent  to  the  other  party.  The  other  party  will  be  asked  if  he/she 
has  any  objection  to  the  summary  procedure.  If  so,  this  will  be 
assessed . 

It  is  expected  that  many  claims  will  be  settled  upon  receipt  of 
the  letter  by  the  potential  defendant. 

This  procedure  will  eliminate  the  need  for  the  litigant  to  obtain 
legal  advice  and  services  (which  he/she  is  not  now  doing  anyway) . 
There  will  be  an  increased  cost  to  the  government  to  pay  for  the 
intake  officer  and  related  support. 

PRE-TRIAL 

The  inquiry  officer  will  then  proceed  to  investigate  and  mediate 
the  claim.  For  this  purpose  the  inquiry  officer  will  have  the 
power  to  conduct  a  complete  investigation,  including  compelling 
testimony  and  production  of  documents,  taking  a  view,  etc. — 
whatever  is  necessary  to  establish  a  sufficient  evidentiary  basis 
to  assess  the  case  with  confidence.  The  procedure  will  be 
informal  —  no  hearing  unless  the  inquiry  officer  considers  it 
necessary.  The  rules  of  evidence  will  not  apply.  The  inquiry 
officer  will  be  able  to  consult  experts  as  required.  The  parties 
will  have  access  to  all  the  evidence  relied  on  by  the  inquiry 
officer. 

During  the  investigation  the  inquiry  officer  will  pursue 
opportunities  for  settlement  as  they  arise.  In  any  case,  as  the 
investigation  is  nearing  completion  the  inquiry  officer  will 
indicate  his  preliminary  view  of  the  case  to  the  parties  and 
attempt  to  effect  a  settlement.  If  the  matter  can  be  resolved 
the  parties  will  sign  a  consent  order,  which  will  then  be  passed 
to  a  judge  for  review;  if  the  judge  is  satisfied  that  the 
consents  are  genuine,  a  final  order  will  be  issued. 

If  the  inquiry  officer  cannot  effect  a  settlement,  he/she  will 
report  his  findings  and  recommendation  to  a  judge  with  copies  to 
the  parties.  The  report  will  identify  the  outstanding  issues. 

The  judge  will  decide  whether  a  hearing  is  required.  If  not,  the 
judge  will  issue  his  decision  after  receiving  the  submissions  of 
the  parties.  If  a  hearing  is  required  to  resolve  a  factual 
dispute,  the  parties  will  be  informed  and  a  hearing,  limited  to 
the  disputed  issues,  will  be  held  by  the  judge,  who  will  then 
make  a  decision. 
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The  proposed  inquiry  procedure  would  eliminate  all  the  litigants' 
costs  of  the  pre-trial  stage.  It  would  increase  the 

government's  costs  because  of  the  need  to  hire  inquiry  officers, 
but  the  cost  per  disposition  would  be  very  economical. 

TRIAL 

There  would  be  no  trials  as  we  think  of  them  today.  Many  cases 
that  under  the  current  system  would  have  to  go  to  trial  would 
either  be  settled  or  would  have  a  restricted  "issue"  hearing. 

Not  only  would  litigant  costs  be  eliminated,  costs  to  the 
government  would  be  drastically  reduced.  The  number  of 
dispositions  per  judge  would  increase  dramatically.  Access  to 
justice  would  become  a  reality  for  thousands  who  are  now  left 
out . 

Further  cost  savings  would  be  realized  by  the  simplification  of 
the  judicial  system  which  would  be  entailed.  Under  the  proposed 
regime  there  would  be  no  need  for  more  than  one  level  of  court  to 
handle  non-family  civil  disputes  because  all  but  the  most  serious 
cases  would  be  referred  to  the  investigation/mediation  process. 
The  civil  caseload  of  Small  Claims  and  District  courts  would 
disappear,  and  the  resources  now  assigned  to  them  could  be 
reallocated  to  the  new  system. 

The  net  result  would  be  a  slightly  increased  cost  to  the 
government  in  return  for  a  very  high  pay-off  in  terms  of  access 
to  justice.  The  cost  to  government  could  be  further  reduced  and 
frivolous  claims  could  be  deterred  by  charging  the  plaintiff  a 
filing  fee  based  on  a  percentage  of  the  amount  in  dispute. 

Cadillac  justice  would  be  left  to  those  who  could  afford  it. 
Ford  justice  would  become  available  to  many  who  now  do  without. 
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MIDDLE  CLASS  DIFFICULTIES 


by  RUTH  ROBINSON 


I  INTRODUCTION 


II  Barriers  to  Access  to  Civil  Justice 


A)  Fear  of  the  legal  system,  ie:  courts  &  lawyers 

B)  Lack  of  legal  education 

C)  Costs  of  justice 


III  Gaining  Redress  the  Middle  Class  Way 

A)  Individual  Action 

1 )  Courts 

a)  Small  Claims  Court 

2)  Non-court 

a)  Arbitration  plans 


B)  Collective  Action 

1 )  Courts 

a)  Class  action 

2)  Non-court 

a)  Compensation  funds 

b)  Consumer  Organizations 


IV  Conclusion 


A)  Stronger  Consumer  Education 
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CONFERENCE  ON  ACCESS  TO  CIVIL  JUSTICE 


WORKSHOP:  PARALEGALS 

TUESDAY,  JUNE  21st  10:30  -  12:15 

Prepared  by:  Jack  Ground 

Chairman , 

Special  Committee  on  Paralegals 
The  Law  Society  of  Upper  Canada 


Scope  of  Problem 

not  dealing  with  employed  paralegals  working  under  super¬ 
vision  of  lawyers 

POINTTS  decision  of  limited  application 

misinformation  in  media  regarding  POINTTS  decision  and 
misunderstanding  in  mind  of  the  public 

activities  now  carried  on  by  independent  paralegals 

role  of  law  society  in  unauthorized  practice 

Need  for  adequate  training  and  regulation  in  public  interest 

present  situation  is  no  required  training  and  no  regulation 

totally  unqualified  people  delivering  legal  services  to  the 
public 

harm  that  can  result  to  the  public  from  unqualified  persons 
giving  legal  advice  and  preparing  legal  documents 

Education  and  Training 

degree  of  education  and  training  required 
provided  by  community  colleges 

participation  by  Law  Society's  education  department 

examinations 

continuina  education 

government  involvement  in  establishing  curricula 
paralegals  educated  or  trained  in  other  jurisdictions 
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*  Regulation 

admission  requirements 

professional  liability  insurance 

holding  of  trust  funds  and  compensation  fund 

code  of  ethics 

standards  of  competence 

admission  requirements 

Law  Society  involvement  in  governing  body 

committee  of  Law  Society  similar  to  Legal  Aid  Committee 

participation  by  paralegals  in  governing  body,  complaints 
procedures  and  discipline  procedures 

costs  of  maintaining  regulatory  body 

government  involvement  in  regulatory  body 


Breakdown  of  legal  tasks 

tasks  which  require  the  training  of  a  lawyer 

at  other  end  of  scale,  tasks  which  could  be  competently 
performed  by  a  person  with  no  legal  training  and  operating 
in  an  unregulated  environment 

middle  group  of  tasks  which  could  be  performed  by  supervised 
paralegals  employed  by  lawyers  or  performed  by  unsupervised 
paralegals  but  with  adequate  education,  training  and  degree 
of  supervision  by  governing  body 

which  legal  services  are  not  adequately  and  economically 
provided  by  legal  profession 

prepaid  legal  services  plans 

lawyer  referral  service 

use  of  paralegals  in  law  offices  supervised  by  lawyers 
legal  'aid 

community  legal  services  clinics 
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PARALEGALS 


by  BRIAN  LAWRIE 


surge  in  independent  paralegal  agents  in  Ontario,  working  in 
Provincial  Offences  Court,  Small  Claims  Court,  etc.,  came  about 
as  a  result  of  Regina  v,  Lawrie  and  Pointts 


Court  of  Appeal  decision  in  Regina  v.  Lawrie  and  Pointts  outlined 
specific  courts  and  tribunals  in  which  agents  could,  quite 
legally,  offer  representation  for  a  fee 


growth  in  paralegal  field  has  not,  unfortunately,  been 
accompanied  by  the  necessary  regulatory  legislation  to  ensure 
protection  of  the  public  and  policing  of  the  profession 


POINTTS  has  been  the  leading,  and  consistent,  voice  in  requesting 
legislation  to  regulate  paralegals,  both  in  Ontario  and  Alberta 


involved  from  the  outset  in  the  drafting  of  Bill  42  (introduced 
in  Ontario  legislature,  May,  1986)  An  Act  to  Regulate  the 
Activities  of  Paralegal  _A£  ents 


pres  ted  oral  and  written  submissions  to  the  administration  of 
Just  e  Committee  of  the  Ontario  Legislature  during  public 
hear  ,  ngs  of  Bill  42 


currently  member  of  advisory  committee  for  development  of  a 
proposed  course  curriculum  for  paralegals  at  Seneca  College 


implementing  educational,  competency  and  disciplinary  measures 
for  paralegals  will  ensure  the  proper  development  of  a 
para-professional  field  which  can  complement  the  legal  profession 


adversary  roles,  both  on  the  part  of  lawyers  and  paralegals,  have 
no  place  in  the  development  of  standards  for  para-professionals 
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personal  experience  with  POINTTS  can  outline  the  in-house 
policing  and  standards  which  we  have  been  compelled  to  implement 
because  of  lack  of  regulations: 


stringent  franchise  requirements: 
years  of  police  experience 
personal  history 
financial  status 


in-house  educational  workshops  using  volunteer  participants 
from  legal  and  judicial  professions 


restriction  of  representation  to  Provincial  Offences  Court 
(traffic) 


expansion  of  POINTTS  in  four  years,  from  a  one-man  operation  to 
twenty-eight  (28)  agents  working  in  eighteen  (18)  offices  and  two 
(2)  Alberta  offices  indicate  public  demand  for  service 


competent,  professional  representation  can  be,  and  is  being 
provided,  as  evidenced  by  the  prepresentation  of  over  fifteen 
thousand  (15,000)  clients,  without  complaint,  in  Provincial 
Offences  Court  by  POINTTS  agents 


agents  have  been  well  received  by  the  judiciary  in  Provincial 
Offences  Court 


argument  that  there  are  unskilled,  less-than-desirable 
individuals  working  as  independent  paralegals,  only  reinforces 
the  need  for  proper  regulatory  legislation,  clearly  outlining  the 
courts  and  tribunals  in  which  independent  paralegal  agents  can 
practice,  and  ensuring  proper  protection  of  the  public 


POINTTS  desires  to  work  together  within  whatever  framework  is 
established  by  the  Attorney  General,  with  the  Law  Society,  and 
other  concerned  interest  groups,  in  establishing  such  regulations 
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U.W.O.,  London,  Ontario 


Before  beginning  our  discussion,  it  may  be  prudent  to  ensure  that 
we  are  talking  about  the  same  thing  and  to  make  explicit  the 
major  assumptions  upon  which  the  paper  is  premised. 


"Paralegal",  for  purposes  of  this  workshop,  means  a  person: 

--  other  than  a  lawyer  or  articling  student 
--  acting  without  the  supervision  of  a  lawyer 

--  who  is  not  a  member  of  some  other  regulated  professional 
organization.  (In  other  words,  for  the  purposes  of 
discussion  we  are  excluding  accountants,  insurance  agents, 
patent  agents,  real  estate  agents  and  the  like  who  engage  in 
legal  work. ) 

--  doing  work  which  can  be  characterized  as  legal.  This  would 
include  work  before  courts,  tribunals  and  adjudicators  as 
well  as  the  preparation  of  nonlitigous  legal  documents  such 
as  wills. 

Assumptions  --  the  use  of  paralegals  allows  for  increased  access 

to  the  legal  system 

--  increased  access  to  the  legal  system  is  a  good 
thing 

Given  these  assumptions,  this  workshop  will  focus  on  how,  if  at 
all,  paralegals  should  be  regulated.  The  group  should  consider 
the  following  questions. 

A.  Should  Paralegals  Be  Regulated? 

1.  What,  if  any,  of  the  following  problems  currently  exist  in 
the  paralegal  field? 

unevenness  or  inadequacy  of  qualifications 
lack  of  insurance 
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inability  to  supervise  paralegals  (i.e.,  no  discipline 
or  complaints  procedures  and  no  ability  to  ensure  good 
character  and  ethical  behaviour) 
no  demarcation  of  suitable  activities 

2.  What  is  the  magnitude  of  the  problem  and  how  serious  is  it? 

3.  If  left  unregulated,  is  there  the  potential  for  future 
problems? 

4.  If  we  do  not  regulate,  are  the  problems  (existing  or 
anticipated)  likely  to  be  resolved? 

s.  50  Law  Society  Act  prosecutions 

Canadian  Association  of  Legal  Assistants  or  Independent 
Paralegals  Guild  of  Ontario  (or  the  like)  may  attempt 
to  regulate 

5.  What  obligation  does  the  government  have  to  ensure  that 
certain  minimum  standards  exist  for  paralegals? 

6.  Is  the  task  of  regulation  too  difficult  given  the  problem  of 
defining  what  paralegal  services  are? 

B.  Regulation 

If  a  decision  to  regulate  is  made,  we  must  determine  what  forms 
of  regulation  are  available  and  what  their  associated  advantages 
and  disadvantages  are.  The  following  list  is  not  meant  to  be 
exhaustive,  but  rather  the  basis  for  discussion. 

1.  Legislate  independent  paralegals  out  of  existence  as  in  B.C. 

Advantages  --  eliminates  problems  (real  or  anticipated) 
listed  in  point  A.l  above 

Disadvantages  --  defeats  the  objective  of  increasing  access  to 

legal  system 

2.  Create  a  voluntary  certification  process  as  in  Texas 

Advantages  --  the  public  could  choose  paralegals  who  have 
been  certified  as  to  qualifications, 
competence,  character,  etc. 

--  those  certified  could  be  disciplined  by 
removal  of  the  designation 

Disadvantages  --  self  evident 
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3.  Law  Society  Governs 

as  envisioned  by  CBA  Ont.  and  Bill  42,  through  a 
subcommittee  with  appropriate  composition 
Advantages  --  Law  Society  has  independence,  expertise, 
resources,  authority 

--  machinery  is  already  in  place 

--  provides  consistency  with  legal  profession  in 
terms  of  ethics,  advertising  and  the  like 

--  would  have  to  deal  with  the  demarcation 
problem 

--  provides  solutions  to  the  problems  listed  in 
A . 1  above 

Disadvantages  --  Law  Society  would  be  placed  in  a  conflict  of 

interest  position  between  lawyers  and 
paralegals 

--  there  might  be  a  public  perception  of  lawyers 
eliminating  competition 

--  likely  increase  in  cost  of  paralegal  services 
because  of  the  costs  associated  with 
regulation.  How  much  would  this  diminish 
consumer  use  of  paralegals  and  thereby  lessen 
access  to  the  legal  system? 

4.  Governmental  Agency 

the  LSUC  suggested  Min.  of  Consumer  and  Commercial 
Relations 

it  may  be  sufficient  to  point  out,  that  to  the  best  of 
my  knowledge,  no  profession  is  regulated  by  the 
government . 

5.  Self-Governing  Body 

created  by  legislation  with  suitable  powers  of 
licensing,  etc. 

Advantages  --  the  problems  listed  in  A.l  would  be  resolved 
or  averted 

Disadvantages  --  likely  increased  cost 
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--  will  it  again  restrict  "access  to  justice"? 

--  difficulties  of  demarcation  may  be  enhanced 
as,  conceivably,  this  body  would  want  to  see 
more  activities  open  to  paralegals  and  Law 
Society  see  less. 


/ 
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WORKSHOP  FORMAT: 


Each  speaker  will  deal  briefly  with  the  goals  of 
"poverty  lawyering",  but  will  focus  on  structural  aspects 
of  the  delivery  of  poverty  services  which  either  facilitate 
or  impede  the  reaching  of  these  goals. 


TOPIC  FOCUS  OF  SPEAKERS: 


David  Draper 


Issue  of 
Accountability 


Terry  Hunter 


Impact  of  funding 
mechanisms 


Sri  Guggan  Sri-Skanda-Rajah  -  Role  of  the  non-lawyer 

in  poverty  lawyering 
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ZUBER  AND  BEYOND 


OUTLINE  FOR  REMARKS  BY  CRAIG  PERKINS 

The  Zuber  report  addresses  issues  in  court  reform  related  to 
structure  of  the  courts,  procedures  and  process,  management  and 
alternatives  to  the  court  process.  This  workshop  should  try  to 
achieve  some  consensus  on  what  issues  should  be  given  priority 
and  how  the  process  of  implementing  court  reform  should  proceed 
in  any  jurisdiction. 

Is  structure  to  be  given  priority?  How  good  or  bad  is  the 
existing  court  structure,  and  to  what  extent  will  structural 
change  bring  about  improvements  to  accessibility  of  the  justice 
system?  What  are  the  objectives  of  structural  change? 

Are  procedures  and  process  to  be  given  priority?  What 
improvements  can  be  made  that  will  have  a  real  impact  on  access? 
What  are  the  specific  objectives  of  change? 

To  what  extent  will  better  management  have  an  impact  on  access  to 
justice?  What  specific  measures  will  make  a  difference?  What 
priority  should  they  be  given? 

Will  the  adoption  of  ADR,  either  within  the  court  system  or  in 
parallel  to  it,  have  a  real  impact  on  accessibility?  What 
specific  approaches  should  be  tried? 

How  should  the  policy  decisions  on  all  the  priorities  be  made? 

How  should  the  implementation  of  the  objectives  be  carried  out? 

To  what  extent  is  consensus  of  the  players  necessary?  In  the 
event  of  conflicting  interests  or  views,  who  decides  and  how? 
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SUBMISSION  OF  THE  JOINT  COMMITTEE 

ON  COURT  REFORM 


Representatives  of  the  Canadian  Bar  Association  -  Ontario,  the 
Advocates'  Society,  the  Law  Society  of  Upper  Canada,  the  County 
and  District  Law  Association  and  the  Criminal  Lawyers  Association 
have  formed  a  Joint  Committee  to  address  the  issues  of  court 
reform.  The  formation  of  this  Joint  Committee  was  prompted  by 
the  deep  concern  of  the  lawyers  of  Ontario  for  improvement  to  our 
justice  system. 

A  number  of  the  associations  represented  in  the  Joint  Committee 
have  made  submissions  about  the  justice  system  which  presented 
different  views  on  some  aspects  of  suggested  reform.  The  Joint 
Committee  does  not  propose  to  repeat  previous  submissions.  This 
submission  brings  to  the  attention  of  the  Attorney  General  a 
number  of  concerns  on  which  there  is  total  consensus. 

We  believe  that  Ontario  enjoys  an  excellent  justice  system.  Our 
judicial  system  is  essential  to  the  preservation  of  order  in  our 
daily  lives  and  the  perpetuation  of  values  cherished  by  our 
society.  The  justice  system  must  be  maintained,  and  improved. 
We  ask  for  an  opportunity  to  participate  in  the  implementation  of 
reforms  to  the  justice  system. 

The  lawyers  in  Ontario  advocate  responsible  reform.  We  accept 
the  challenge  of  the  Attorney  General  to  look  at  our  historic 
system  with  fresh  and  critical  eyes.  We  have  carefully 
considered  the  recommendations  of  the  Honourable  Mr.  Justice 
Zuber  in  the  Report  of  the  Ontario  Courts  Inquiry.  We  accept 
many  of  his  recommendations  and  look  at  his  work  as  a  blueprint 
for  change.  We  do,  however,  have  serious  concerns  with  aspects 
of  the  Report  which  we  outline  in  this  submission. 
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Our  Committee  has  formulated  principles  which  we  believe  will 
improve  the  quality  of  justice  in  our  Province,  and  if 
implemented,  will  also  reduce  the  cost  of  litigation. 

A  chronic  cause  of  many  of  the  problems  in  our  justice  system  is 
lack  of  adequate  funding.  Reform  will  require  a  substantial 
allocation  of  resources  to  ensure  a  uniform  quality  of  justice 
throughout  the  Province.  We  urge  the  government  to  make  this 
commitment  to  the  people  of  Ontario,  that  it  has  not  yet  made  to 
date.  It  is  impossible  to  implement  responsible  reform  unless 
there  is  adequate  funding  allocated  to  the  task. 

This  submission  is  in  three  parts: 


PART  I  PRINCIPLES  FOR  COURT  REFORM  -  an  overview  of  our 
concerns  and  an  outline  of  general  principles  for 
reform. 

PART  II  THE  ZUBER  REPORT  -  an  outline  of  consensus  and  concern 
relating  to  the  Zuber  Report. 


PART  III  ZUBER  AND  BEYOND  -  an  outline  of  our  concerns  about 
Court  administration  and  the  need  for  case  management. 


PART  I  -  PRINCIPLES  FOR  COURT  REFORM 

The  Joint  Committee  is  unanimously  of  the  view  that  the  following 
principles  are  essential  to  the  implementation  of  responsible 
reform: 
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1 .  Quality  of  Justice 

A  responsive  justice  system  should  be  affordable,  accessible  and 
comprehensible  to  the  people  it  serves.  However,  these 
attributes  ought  not  to  be  pursued  at  the  cost  of  quality  of 
justice.  Quality  of  justice  requires  cases  to  be  tried  by 
competent  and  experienced  judges  who  have  the  time  and  expertise 
to  consider  and  adjudicate  upon  cases  that  come  before  them. 
Litigants  must  be  entitled  to  be  represented  by  counsel  of  their 
choice  and  trial  dates  must  be  fixed  to  allow  timely  preparation 
and  presentation  of  a  case. 

2 .  Consistency 

It  is  essential  that  there  be  consistency  in  the  application  of 
the  law  across  Ontario.  Regionalization  must  be  introduced  in  a 
manner  designed  to  avoid  regional  pockets  of  localized  law. 

3 .  Need  for  Participation 

The  judicial  system  cannot  function  without  the  cooperation  and 
participation  of  the  bench,  bar  and  the  public.  To  effect 
meaningful  reform,  the  bench,  bar  and  the  public  must  be  involved 
with  the  government  in  identifying  problems  and  working  towards 
their  proper  solutions .  Dialogue  amongst  these  groups  and  the 
government  is  essential.  Any  attempt  to  impose  court  reform  by 
the  government  without  the  participation  of  the  bench,  bar  and 
the  public  is  doomed  to  failure. 

4 .  Modernization  -  The  Legal  System  Must  be  Computerized 

As  we  approach  the  21st  century,  our  court  system  is  administered 
by  antiquated,  manual  methods  of  recording  case  flow.  These 
methods  are  cumbersome  and  inefficient.  Computerization  of  all 
courts  is  necessary.  It  is  essential  to  have  adequate  data  about 
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the  case  flow  throughout  the  system  to  allocate  where  judges  will 
be  needed.  Computerized  communication  will  ensure  that  our 
judicial  resources  and  our  court  facilities  are  being  used 
effectively . 

We  understand  that  the  Attorney  General  was  very  close  to 
implementing  computerization  in  the  District  and  Supreme  Courts. 
Substantial  public  resources  were  spent  researching  and  preparing 
for  this  progressive  change.  Prior  to  implementing  this  change, 
and  without  warning,  the  government  funding  was  withdrawn.  We 
urge  the  government  to  continue  with  their  planned  course  of 
computerization  in  the  courts. 


PART  II  -  THE  ZUBER  REPORT 

1.  REGIONALIZATION 

The  Committee  concurs  in  general  with  the  concept  that  the 
province  be  divided  into  regions.  There  are  concerns,  however, 
about  regionalization  which  must  be  addressed.  We  share  the  view 
that  the  following  features  of  a  regionalized  court  are 
essential : 

A.  Accessibility 

Accessibility  to  the  Courts  from  both  a  legal  and  geographic 
viewpoint,  is  mandatory  to  meet  the  needs  of  the  public.  In 
general  terms,  the  profession  and  the  public  require  that  judges 
and  court  rooms  be  geographically  accessible.  Any  regionalized 
system  proposed  must  have  this  attribute.  Closing  present  court 
facilities  and  limiting  locations  of  courts  may  exacerbate  our 
present  problems  and  fail  to  meet  the  public's  needs. 
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B.  Modernization 

Regionalization  cannot  be  considered  in  isolation.  For  the 
administrative  procedure  to  function  smoothly  a  modernized  and 
computerized  system  is  essential.  The  workings  of  the  Court 
process  and  work  load  of  the  judges  cannot  be  monitored  nor 
improved  without  current  and  timely  information  which  will  assist 
the  managers  and  administrators  of  the  courts  to  allocate  court 
time  and  judges,  where  and  when  required. 

C.  Flexibility 

A  workable  system  of  rotating  judges  within  and  without  the 
regions  is  required  to  ensure  that  justice  is  administered 
consistently  throughout  the  province.  It  is  imperative  that 
neither  the  public  nor  the  profession  perceive  that  justice  is 
dispersed  along  regional  lines. 

The  Committee  is  of  the  view  that  all  federally  appointed  judges 
should  rotate  outside  their  appointed  region  for  a  minimum  period 
each  year.  The  crossing  of  regional  boundaries  by  judges  is 
vital  not  only  to  ensure  consistency  in  the  application  of  the 
law  across  the  province,  but  also  to  reduce  delays  and  to  avoid 
backlogs.  This  flexibility  would  ensure  that  cases  are 
adjudicated  by  competent  and  experienced  judges.  Court 
facilities  in  neighboring  regions  may  be  made  available  when 
needed  through  a  computerized  system  recording  the  activities  of 
judges  and  the  availability  of  court  rooms. 

Ensuring  that  a  sufficient  number  of  federally  appointed  judges 
is  maintained  in  each  region  is  fundamental  to  readily 
accessible  justice. 
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D.  Northern  Region 

The  vast  northern  region  cannot  be  suitably  accommodated  with  a 
regional  court  centre  in  Sudbury.  A  minimum  of  two  northern 
regions  is  required  with  centres  in  Sudbury  and  Thunder  Bay. 


2.  COURT  STRUCTURE 


Mr.  Justice  Zuber  recommends  the  abolition  of  the  District  Court, 
and  the  limitation  of  the  Superior  Court  to  100  judges.  The 
present  Supreme  Court  judges  who  are  not  members  of  The 
Intermediate  Court  of  Appeal  will  comprise  a  portion  of  the 
Superior  Court.  The  balance  of  the  compliment  may  be  drawn  from 
the  District  Court  judges.  Many  judges  of  the  District  Court 
would  become  a  "rump"  court  left  either  to  join  the  Provincial 
Court  or  fade  by  attrition. 

Our  Committee  rejects  Mr.  Justice  Zuber 's  proposal  concerning 
this  aspect  of  structuring  the  Court  as  impractical  and 
unworkable.  Our  Committee  shares  the  view  that  the  following 
principles  are  fundamental,  and  must  be  incorporated  into  our 
Court  system: 

A.  There  must  be  a  sufficient  number  of  federally  appointed 

judges  to  deal  with  matters  within  their  jurisdiction. 

The  Committee  states  that  100  Superior  Court  judges  would  not  be 
adequate  to  meet  the  needs  of  the  increasing  caseload  in  our 
Province,  having  regard  to  the  needs  of  family,  criminal  and 
civil  litigants. 


7 


Mr.  Justice  Zuber  conducted  a  preliminary  analysis  of  the 
judgments  rendered  for  a  one  month  period  in  four  judicial 
centres.  From  this  limited  study  he  concluded  that  100  federally 
appointed  judges  would  be  sufficient  to  meet  the  needs  of  the 
Province,  and  that  the  balance  of  cases  could  be  heard  in  the 
Provincial  Court. 

The  Committee  believes  that  the  statistical  data  relied  upon  by 
Mr.  Justice  Zuber  was  inaccurate.  We  conclude  that  100  federally 
appointed  judges  would  be  insufficient  to  meet  the  needs  of  the 
people  of  Ontario.  Once  the  Court  system  is  computerized,  and 
data  is  available,  it  will  be  possible  to  accurately  predict 
judicial  needs.  It  is  the  Committee's  view  that  the  need  for 
federally  appointed  judges  will  substantially  exceed  100.  There 
should  be  no  major  structural  change  to  the  Court  system  without 
adequate  statistical  study. 

B.  Fixed  Trial  Dates 


The  uncertainty  relating  to  scheduling  trials  is  a  source  of 
untold  frustration  to  the  litigants,  their  legal  representatives 
and  to  witnesses  and  adds  substantially  and  unnecessarily  to  the 
cost  of  litigation.  A  system  must  be  introduced  which  will 
result  in  litigants  being  able  to  have  their  cases  tried  by  a 
competent  judge  at  a  time  and  place  known  in  advance  within  a 
reasonable  period  of  time. 

Compelling  litigants  to  proceed  to  trial  during  the  summer  recess 
is  unworkable.  However,  with  the  consent  of  all  parties,  cases 
should  be  able  to  proceed  to  trial  during  the  summer  recess. 
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C.  Functional  Specialization  of  Judges 

It  is  the  view  of  our  Committee  that  there  ought  to  be  some 
measure  of  functional  specialization  amongst  members  of  the  bench 
to  ensure  that  judges  with  specific  expertise  and  qualifications 
are  assigned  to  appropriate  cases.  The  judges  ought  not  to  be 
limited  to  one  area  of  specialty  unless  they  so  choose,  but 
ought  to  have  both  the  legal  and  judicial  expertise  to  deal  with 
assigned  cases. 


3.  FAMILY  LAW 


Mr.  Justice  Zuber's  recommendation  that  adjudication  of  all 
family  law  matters  be  at  the  provincial  court  level  is 
unacceptable.  It  is  unlikely  that  the  proposal  is  feasible  for 
constitutional  reasons.  More  importantly,  family  law  disputes 
and  their  resolution  touch  upon  many  sectors  of  our  society.  The 
adjudication  of  family  law  disputes  must  be  given  suitable 
priority  reflecting  its  importance  in  society.  There  must  be 
access  to  the  superior  court  in  family  law  cases. 

The  Committee  has  agreed  on  the  following  principles  in  family 
law  cases: 

A.  Family  law  requires  a  comprehensive  approach  as  follows: 

(a)  all  services  including  adjudication,  mediation  as  part  of 
the  pre-trial  process,  counselling  and  enforcement  should  be 
available  in  any  given  case  in  one  location; 
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(b)  all  aspects  of  any  given  family  law  case  must  be  dealt  with 
in  one  court  (for  example,  the  court  that  deals  with  support 
and  custody  should  adjudicate  on  property  and  divorce  as 
well  and  have  the  power  to  enforce  its  own  orders). 

B.  Complex  cases  should  have  full  recourse  to  the  Rules  of 
Civil  Procedure,  particularly  to  ensure  full  pre-trial 
disclosure.  A  streamlined  procedure  should  be  available  for 
simple  cases. 

C.  All  adjudicators  should  be  experienced,  and  should  have  an 

interest,  willingness  and  sensitivity  to  family  law 

disputes . 

D.  The  need  for  funding  of  adjunct  services,  such  as 

counselling,  mediation  and  assessment  is  acute  in  the  family 
law  field.  Such  services  should  be  available  at  convenient 
locations  throughout  the  province. 

4 .  CRIMINAL  LAW 


The  Committee  is  concerned  with  the  effect  of  lack  of  funding  and 
delays  in  the  area  of  criminal  law.  Administration,  not 
structure,  is  creating  problems.  Our  consensus  in  the  criminal 
law  area  is  as  follows: 

A.  Criminal  Law  Matters  are  not  to  be  Delegated  to  the 

Provincial  Court 


The  recommendation  that  virtually  all  Judge  alone  trials  be 
dealt  with  at  the  Provincial  Court  level  is  not  acceptable.  If 
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such  a  recommendation  were  implemented,  there  would  be  a 
substantial  increase  in  the  number  of  Judge  and  jury  trials 
before  federally  appointed  judges  which  would  create  further 
delays  in  the  present  system. 


B.  There  is  an  Acute  Need  to  Commit  Funding  to  the  Criminal 

Justice  System 

The  allocation  of  financial  resources  to  provide  for  adequate 
facilities  throughout  the  Province  and  to  provide  for  reasonable 
and  fair  remuneration  for  Crown  Attorneys  and  Judges  is 
imperative . 


C .  There  Can  be  no  Interference  by  the  Court  with  Legal  Aid 

Clients 


The  Committee  does  not  agree  with  the  Zuber  recommendations 
which  permit  a  trial  judge  to  communicate  with  the  Ontario  Legal 
Aid  Plan.  He  suggests  that  a  judge  would  be  able,  and  in  some 
cases  required,  to  give  an  opinion  on  whether  the  length  of  the 
trial  on  behalf  of  a  litigant  assisted  by  Legal  Aid  was 
appropriate . 

We  strongly  believe  that  the  procedures  that  Legal  Aid  currently 
uses  to  review  solicitors'  accounts  are  adequate.  The  Zuber 
recommendations  interfere  with  counsel ' s  duty  to  conduct  a 
client's  case  to  the  best  of  his/her  ability  and  are  therefore 
contrary  to  the  public  interest. 
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5.  PROVINCIAL  COURT  (CIVIL  DIVISION) 

There  is  a  general  consensus  that  an  increase  in  the  monetary 
limit  to  $10,000.00,  as  recommended  by  Mr.  Justice  Zuber  is 
reasonable  so  long  as  the  proposal  is  constitutionally  feasible. 
However,  we  have  the  following  concerns  about  specific  aspects  of 
the  Provincial  Court  (Civil  Division) : 

A.  Need  to  Achieve  Quality  Justice 

A  speedy,  expedient,  inexpensive  and  accessible  forum  for  the 
resolution  of  disputes  involving  a  monetary  sum  under  $10,000.00 
is  a  welcome  goal.  However,  a  quality  justice  system  for  the 
resolution  of  these  disputes  must  be  achieved.  It  is  important 
therefore  that  the  province  provide  and  commit  adequate  funding 
to  ensure  the  following: 

(a)  the  employment  of  full-time  judges  at  this  court  level; 

(b)  provision  that  judges  at  this  level  go  on  circuit  to  the 
Courts  in  other  centres  in  the  region  and  outside  the 
region; 

(c)  adequate  court  staffing  for  the  anticipated  increase  in  the 
work  load; 

(d)  Court  facilities  of  a  proper  and  adequate  standard. 

B.  Court  Rules 


It  is  questionable  whether  the  retention  of  the  present 
Provincial  Court  Rules  for  cases  with  a  proposed  increased 
monetary  limit  will  adequately  serve  the  public's  needs  and 


12 


protect  litigants'  rights.  Rights  to  limited  examination  for 
discovery  should  not  be  foregone  in  certain  cases  such  as  those 
having  a  monetary  limit  between  $5,000.00  and  $10,000.00. 
Provision  for  early  disclosure  of  documentary  evidence  is 
necessary.  Pre-Trial  Conferences  should  be  mandatory  and  should 
be  dealt  with  by  a  Provincial  Court  Judge. 

There  ought  to  be  a  review  of  the  Provincial  Court  procedure  with 
full  consultation  with  the  bench,  bar  and  public  to  ensure  the 
appropriate  balance  is  achieved  between  expeditious  resolution  of 
disputes  and  the  quality  of  justice. 

C .  Costs 


The  Committee  has  a  concern  regarding  the  recommendation  of  Mr. 
Justice  Zuber  to  abolish  cost  awards  in  this  court,  apart  from 
disbursements.  The  imposition  of  costs  has  always  been  a  means 
of  deterring  frivolous  litigation  and  a  way  to  promote 
settlement.  It  is  the  recommendation  of  our  Committee  that  cost 
awards  be  retained,  but  that  the  scale  of  costs  be  set  in  a 
fashion  that  is  reasonable  for  the  amount  in  dispute.  These 
limits  should  be  set  after  consultation  with  the  bench,  bar  and 
publ ic . 

D.  Evidentiary  Matters 

While  a  relaxation  in  the  strict  rules  of  evidence  is  warranted, 
great  care  should  be  taken  that  there  is  a  consistent  imposition 
of  standards  to  both  represented  and  unrepresented  litigants. 

E .  Need  for  Duty  Counsel 

Although  our  Committee  concurs  with  the  principle  that  litigants 
in  this  Court  need  not  have  legal  representation,  it  is  necessary 
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to  have  a  duty  counsel  lawyer  available  to  all  unrepresented 
litigants  to  ensure  litigants'  rights  are  protected.  This  need 
is  particularly  acute  when  one  party  is  represented  and  may  be  an 
experienced  participant  in  the  court  procedure,  such  as  with 
insurance  companies . 


PART  III  -  ZUBER  AND  BEYOND 


The  Zuber  report  emphasizes  reform  by  changing  the  structure  of 
our  present  court  system.  Many  of  the  problems  in  the  system  are 
primarily  administrative  in  nature,  rather  than  structural.  The 
two  aspects  of  court  reform  obviously  intertwine,  but  it  is  our 
view  that  aspects  of  court  administration  must  be  closely 
assessed  as  part  of  the  reform  effort. 

We  outline  in  this  submission  our  present  concerns  and  proposed 
suggestions  for  the  Attorney  General  to  consider. 

1 .  The  Need  to  Identify  What  is  Working  Effectively,  and  What 

is  Not  Working  in  Our  Present  System 

Presently,  aspects  of  the  administration  of  our  judicial  system 
are  working  well  while  simultaneously  there  are  other  problem 
areas.  It  is  essential  to  accumulate  the  appropriate  data  that 
will  permit  a  proper  analysis  of  the  strengths  and  weaknesses  of 
our  current  administrative  system.  The  bench,  the  bar  and  the 
public  must  participate  with  the  government  in  this  analysis. 
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2 .  The  Need  to  Consult  Experts 

We  suggest  that  the  Attorney  General  employ  management  experts  to 
assist  in  analyzing  and  structuring  the  reform  process.  A 
problem  in  critically  looking  at  our  judicial  system  is  the 
enormity  of  the  task  at  hand.  Objectives  for  reform  must  be 
priorized.  Consultation  with  qualified  experts  would  greatly 
assist  in  structuring  the  "critical  path"  towards  reform. 


3 .  Administration 


To  effectively  administer  the  Courts,  there  must  be 
professionally  trained  administrators  competent  in  management  and 
personnel  matters.  However,  there  must  be  an  appropriate 
partnership  arrangement  between  the  Court  administration  and  the 
judiciary.  The  Courts  must  be  administered  efficiently,  but  the 
independence  of  the  judiciary  must  be  maintained. 

4 .  Rejection  of  the  Attorney  General's  "Strategic  Plan" 

Our  Committee  has  reviewed  the  Strategic  Plan  1988-1992  which,  we 
understand,  is  a  draft  plan  prepared  by  the  Attorney  General  for 
reform  to  Court  administration.  Our  Committee  categorically 
rejects  many  aspects  of  this  proposal. 

Our  Committee's  first  concern  is  that  such  a  Strategic  Plan  would 
be  conceived  by  the  Ministry  of  the  Attorney  General  without  full 
consultation  with  the  bench,  bar  and  the  public.  The  Attorney 
General  cannot  formulate  proposals  for  change  behind  closed 
doors.  This  plan  is  an  example  of  inadequate  communication 
relating  to  the  judicial  system  and  issues  of  reform. 
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We  reject  the  notion  that  courts  be  administered  solely  by 
professional  administrators,  who  are  employees  of  the  Ministry  of 
the  Attorney  General . 

We  concur  with  the  recommendation  of  Mr.  Justice  Zuber  that  there 
must  be  the  appropriate  partnership  between  the  administration 
and  the  bench.  He  clearly  envisaged  shared  responsibility  for 
the  operation  of  the  court  system  among  the  Ministry  of  the 
Attorney  General,  the  bench,  the  bar  and  the  public. 


5 .  The  Need  to  Define  the  Appropriate  Role  of  Case  Management 

in  the  Administration  of  Our  Courts 

Mr.  Justice  Zuber  was  not  persuaded  that  case  management  was  a 
solution  to  many  of  our  current  problems,  but  preferred  the  less 
structured  system  of  case  flow  management.  It  is  the  view  of  our 
Committee  that  to  reduce  the  cost  of  litigation,  and  to  ensure 
expeditious  trials,  a  form  of  case  management  in  Ontario  is 
essential . 

Our  Committee  in  consultation  with  the  various  trial  divisions  in 
our  Province  and  court  administrators  is  reviewing  this  issue. 
We  believe  that  we  can  learn  from  the  American  experience.  In 
conjunction  with  case  management,  there  must  be  readily  available 
early  pre-trials. 


CONCLUSION 


The  bench,  bar  and  the  public  have  a  meaningful  contribution  to 
make  in  the  process  of  responsible  reform.  It  is  the  concern  of 
our  Commiiicee  that  the  Attorney  General  is  formulating 
suggestions  for  reform  without  sufficient  dialogue  with  the 
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participants  of  the  system.  The  participants  have  to  live  with 
the  system  on  a  daily  basis.  Inadequate  communication 
concerning  reform  is  contrary  to  the  interests  of  the  public. 

In  the  past  we  have  offered  our  expertise  and  experience  to 
assist  the  Attorney  General  to  implement  responsible  reform.  We 
reiterate  that  offer.  We  look  forward  to  working  closely  with 
the  Attorney  General  and  his  staff,  members  of  the  public  and  the 
bench  to  reform  our  justice  system.  Together  we  can  make  it 
work . 


Conference  Congres  sur 

on  Access  to  l’acces  a  la 

Civil  Justice  justice  civile 


ACCESS  TO  APPOINTMENTS 


Outline  of  Remarks 

by 

R.  Noel  Bates 
Barrister  &  Solicitor 


Ministry  of  Ministere  Ian  Scott 

theAttorney  ftTjSjjPfi  du  Procureur  Minister 

General  general  Ministre 


18th  floor,  18  King  Street  East,  Toronto,  Ontario  M5C  1C5 
I8'eme  etage.  18  rue  King  est,  Toronto  (Ontario)  M5C  105 


ACCESS  TO  APPOINTMENTS 


by  R.  NOEL  BATES 


INTRODUCTION: 

scope  of  appointment  process 

in  Ontario  more  than  500  tribunals  and  more  than  5,000  positions 
powers  of  bodies 

-  economic 

-  social 

-  physical 

CBA0  study  -  update  on  status 

PROBLEMS  WITH  APPOINTMENTS 

salaries 

tenure 

experience  of  appointees 

political  influence  (i.e.  implementing  policies  in  decision) 
burn-out  and  cosy  club  atmosphere 
affirmative  action  policy 
public  notice  of  vacancy 

A  TIMID  LOOK  TO  THE  FUTURE 

separate  ministry 
portability  of  appointees 
security  of  appointees 
emphasis  on  qualifications 
training  programs 


Conference 
on  Access  to 
Civil  Justice 


Congres  sur 
l’acces  a  la 
justice  civile 


/ 


ACCESS  TO  APPOINTMENTS 


Outline  of  Remarks 

by 

Professor  Jacob  S.  Ziegel 
Faculty  of  Law 
The  University  of  Toronto 


Ministry  of  vwy  Mimstere  Ian  Scott 

the  Attorney  du  Procureur  Minister 

General  “25“  general  Mimstre 


18th  floor,  18  King  Street  East.  Toronto.  Ontario  M5C  1C5 
18'eme  Stage,  18  rue  King  est,  Toronto  (Ontario)  M5C  1C5 


FACULTY  OF  LAW 
UNIVERSITY  OF  TORONTO 


li.'lij 

r.- 


To: 

From: 

Subject: 


MEMORANDUM 


Date: 

June  13,  1988 

Members,  Workshop  on  ACCESS  TO  APPOINTMENTS, 

CONFERENCE  ON  ACCESS  TO  CIVIL  JUSTICE,  TUESDAY,  JUNE  21,  1988 


Jacob  S.  Ziegel 


OUTLINES  OF  ISSUES  FOR  DISCUSSION 


Introduction .  My  understanding  is  that  our  Workshop  is  asked  to 
discuss  questions  relating  to  appointments  to  federal  and  provincial  courts 
and  to  federally  and  provincially  created  administrative  tribunals.  I 
suspect  that  we  shall  only  have  enough  time  to  discuss  the  selection  of 
judges  at  the  various  court  levels  and  the  selection  of  members  of 
administrative  tribunals.  If  I  am  wrong  and  we  do  have  some  time  to  spare, 
then  we  might  wish  to  use  it  to  look  at  some  other  important  issues,  viz: 
terms  of  appointment;  education  for  new  appointees;  and  retirement 
provisions  and  pension  terms. 


I  understand  that  Mr.  Bates  will  be  circulating  a  separate  memo  on 
recent  developments  and  issues  affecting  appointments  to  administrative 
tribunals.  The  following  notes  are  therefore  limited  to  judicial 
appointments . 


JUDICIAL  APPOINTMENTS 


Recent  Developments.  As  more  particularly  noted  hereafter,  both  the 
federal  and  provincial  governments  have  responsibility  for  making  judicial 
appointments.  There  is  a  long  history  of  concern  in  Canada  with  respect  to 
the  method  of  selecting  our  judges,  particularly  those  selected  by  the 
federal  government. 


These  concerns  were  revived  in  1984  as  a  result  of  a  number  of 
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appointments  made  in  the  dying  days  of  the  Trudeau  administration.  The 
concerns  led  to  the  establishment  of  two  committees,  one  by  the  Canadian 
Bar  Association  (CBA)  and  the  other  by  the  Canadian  Association  of  Law 
Teachers  (CALT) .  Both  committees  issued  reports,  the  CALT  Committee  in  June 
1985,  and  the  CBA  Committee  in  August  1985.  A  copy  of  the  CALT 
recommendations  are  attached  hereto  (Appendix  1).  The  federal  government 
only  published  its  response  to  the  recommendations  this  spring  in  the  form 
of  a  speech  delivered  by  Ray  Hnatyshyn,  the  Minister  of  Justice,  on  April 
14,  1988,  referred  to  more  fully  hereafter.  The  CALT  Committee  replied  to 
the  Minister's  announcement  in  the  form  of  a  letter  to  the  Minister  on  May 
27,  1988.  A  copy  of  this  letter  is  also  attached  hereto  (Appendix  2). 


Existing  Methods  of  Appointment.  The  federal  government  derives  its 
jurisdiction  to  appoint  judges  from  section  96  of  the  Constitution  Act 
(appointments  to  provincial  superior  courts  and  county  courts)  and  from 
section  101  in  relation  to  the  Supreme  Court  of  Canada  and  other  courts 
established  by  the  federal  government.  The  provinces  derive  their 
jurisdiction  to  appoint  the  judges  of  the  Provincial  Court  from  section  92 
(14)  of  the  Constitution  Act. 

With  respect  to  federal  appointments,  the  practice  up  to  now  has  been 
for  the  Minister  of  Justice  to  make  recommendations  to  the  federal  Cabinet 
for  the  filling  of  vacancies,  and  the  Cabinet  then  passes  on  its  advice  to 
the  Governor  General  who  actually  makes  the  appointment.  By  well 
established  convention,  the  Prime  Minister  reserves  the  right  to  make 
appointments  to  the  Supreme  Court  of  Canada  and  to  appoint  the  chief 
justices  of  the  provincial  superior  trial  and  appellate  courts.  The 
foregoing  description  is  subject  to  two  qualifications.  First,  in  1967  the 
federal  government  agreed  to  refer  the  names  of  all  prospective  appointees 
for  screening  by  a  National  Committee  on  the  Judiciary  created  by  the  CBA. 
Secondly,  in  1974,  Otto  Lang,  the  then  Minister  of  Justice,  appointed  a 
special  executive  assistant  whose  job  it  was  to  compile  dossiers  on 
potential  appointees  and  generally  to  assist  the  Minister  of  Justice  in  his 
judicial  appointments  functions. 

Despite  these  two  developments,  the  exercise  of  the  federal 
appointments  power  has  continued  to  attract  strong  criticism.  The  most 
common  criticisms  are  that  federal  appointments  are  too  often  influenced  by 
the  wrong  criteria  and  that  appointments  are  often  made  on  grounds  of 
friendship,  political  affiliation,  or  to  serve  some  other  patronage  purpose. 
The  1985  CBA  Report  was  also  very  critical  of  the  CBA's  National  Committee 
and  was  not  much  impressed  either  with  the  office  served  by  the  Minister's 
executive  assistant. 


Recommendations  for  Reform.  In  the  light  of  these  criticisms,  the  CALT 
and  CBA  Committees  made  substantially  identical  recommendations  for  reform. 
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The  principal  recommendations  were  these: 


1.  At  the  provincial  level,  each  province  should  be  provided  with  a 
Provincial  Judicial  Nominating  Council  (JNC)  or  Judicial  Advisory 
Council  (JAC).  Their  function  would  be  to  review  suitable  names  for 
prospective  appointments  to  the  provincial  superior  courts  in  each 
province  and  to  compile  a  short  list  of  names  from  which  the  federal 
government  would  be  invited  to  make  appointments  as  and  when  a  vacancy 
arose. 


2.  There  would  be  two  separate  JNCs  or  JACs  making  recommendations 
respectively  with  respect  to  appointments  to  the  Supreme  Court  of 
Canada  and  to  the  Federal  Court  of  Canada  and  other  federally 
established  courts. 


3.  All  the  provincial  JACs  or  JNCs  would  have  the  same  composition, 
viz.  a  member  of  the  provincial  judiciary,  a  representati ve  of  the 
provincial  Attorney  General,  the  federal  Minister  of  Justice,  the 
provincial  Law  Society,  the  provincial  branch  of  the  CBA,  and  one  or 
two  general  members  of  the  public.  The  composition  of  the  federal 
JNCs/JACs  would  differ  slightly  to  reflect  their  different  mandates. 


Federal  Government  Response.  The  proposals  by  the  Minister  of  Justice 
of  April  14,  1988  accepted  some  but  not  all  of  the  foregoing 
recommendations.  More  particul arly : 


(a)  The  Proposals  agree  to  the  establishment  of  a  provincial  judicial 
advisory  committee  in  each  province  and  of  a  federal  advisory  committee 
for  appointments  to  the  Federal  Court  of  Canada.  The  composition  of 
these  bodies  will  be  substantially  as  recommended  by  the  CALT  and  CBA 
although  it  is  not  clear  to  what  extent  they  would  require  the 
inclusion  of  members  of  the  public. 


(b)  The  Commissioner  for  Federal  Judicial  Affairs  would  act  as 
secretary  to  these  bodies,  would  compile  biographical  data  on  each 
prospective  candidate,  and  would  also  make  some  preliminary  inquiries 
of  his/her  own. 


(c)  Anyone  would  be  free  to  nominate  a  person  for  appointment  to  a 
provincial  or  federal  court  and  any  lawyer  would  be  free  to  nominate 
himsel f/hersel f . 
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(d)  An  important  shortcoming  of  the  Proposals  is  that  the  advisory 
committees  would  only  serve  a  screening  function  and  determine  whether 
or  not  a  candidate  was  "qualified"  or  "not  qualified"  for  judicial 
appointment.  The  JACs  would  not  be  expected  to  recommend  names  for 
appointment  or  to  compile  a  short  list  of  recommendations.  (For 
further  details  see  attached  CALT  Committee  letter  of  May  27,  1988). 
Moreover,  the  advisory  committees  would  not  be  consulted  with  respect 
to  the  promotions  of  judges  or  the  appointment  of  chief  justices. 


Appointments  to  the  Supreme  Court  of  Canada  and  the  Meech  Lake  Accord. 

If  the  Accord  is  implemented,  provincial  governments  will  have  direct  input 
into  the  appointment  of  future  members  of  the  SCC.  In  particular,  federal 
governments  will  only  be  able  to  appoint  a  person  whose  name  has  been 
previously  approved  by  the  government  of  the  province  of  whose  Bar  he  is  or 
was  a  qualified  member.  (The  linkage  between  the  appointee  and  the  province 
is  not  made  very  clear  in  the  Constitutional  Accord).  In  its  briefs  to  the 
Parliamentary  Committee  on  the  Constitutional  Accord  and  to  the  Special 
Committee  of  the  Ontario  Legislature  the  CALT  committee  criticized  these 
provisions  on  the  ground  that  there  was  no  requirement  that  provincial 
governments  had  to  consult  anyone  before  giving  their  list  of  nominees  to 
the  federal  authorities.  The  Committee  also  expressed  concern  that  the 
absence  of  any  requirement  to  consult  advisory  committees  would  enable 
provincial  governments  to  use  their  nominating  powers  for  ulterior  motives, 
and  that  political  considerations  and  not  the  merits  of  individual 
candidates  would  determine  the  choice  of  future  appointments. 


ISSUES  FOR  CONSIDERATION 


The  following  issues  arise  from  the  foregoing  summary  of  recent 
developments: 

1.  Are  we  satisfied  with  the  status  quo? 

2.  Do  we  support  the  CALT/CBA  committee  proposals? 

3.  If  yes,  what  should  be  the  composition  of  the  JNCs/JACs? 

4.  What  criteria  should  guide  the  selection  committee  in  the 
selection  of  nominees  for  judicial  appointments?  e.g.: 

(a)  Professional  qualifications 
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(b)  Prior  experience 

(c)  Personal  temperament 

(d)  Political/Social/Philosophical  Views 

(e)  Gender/Ethnic  Affil iation/Pol itical  Affiliation? 


5.  Should  JNCs  also  be  used  for  making  recommendations  with  respect 
to  promotions  of  existing  judges  and  for  appointments  of  chief 
justices? 


6 .  Appointments  to  the  SCC? 


(a)  Should  the  Meech  Lake  Accord  be  amended  to  provide  for  JNCs 
in  addition  to,  or  in  lieu  of,  the  existing  Accord  provisions? 


(b)  Should  there  be  additional  requirements  for  public 
confirmation  hearings  by  a  committee  of  the  Senate  or  the  House  of 
Commons  or  a  joint  committee  of  both? 


PROVINCIAL  JUDICIAL  APPOINTMENTS 


Existing  Systems.  Three  systems  are  currently  in  use  in  different 
provinces: 


(a)  Appointments  by  the  provincial  government  without  the  formal 
involvement  of  any  advisory  or  other  independent  body  (Maritime 
provinces) ; 


(b)  Appointment  by  the  provincial  government  after  screening  of 
the  candidate  by  a  Judicial  Council  (Ontario  and  Prairie 
provinces) ; 


(c)  Appointment  by  the  provincial  government  of  candidate 
selected  by  Judicial  Council  (British  Columbia); 
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(d)  Appointment  by  the  provincial  government  based  on  short  list 
of  candidates  prepared  by  an  ad  hoc  selection  committee  but  not 
binding  on  the  government  (Quebec). 


Issues  for  Discussion. 


1.  Which  of  the  existing  provincial  systems  do  we  prefer? 


2.  Should  judicial  appointments  by  the  federal  and  provincial 
governments  follow  a  common  pattern.  If  so,  which? 


Attachments 


Appendix  1 


CANADIAN  ASSOCIATION  OF  LAW  TEACHERS 


SPECIAL  COMMITTEE  ON  JUDICIAL  APPOINTMENTS 


Recommendations 
for  consideration  at  the 
Annual  Meeting  of  the 
Association  at  the  University 
de  Montreal  on  Saturday, 
June  1st,  1985 


A 


INTRODUCTION 


In  our  view,  the  principal  defects  in 
judicial  appointments  in  Canada,  especially  at 
fundamental  and  systemic  and  cannot  be  cured  by 
CBA  type  screening  committee  or  the  appointment 


the  existing  system  of 
the  federal  level  ,  are 
such  palliatives  as  a 
of  a  special  assistant. 


What  is  needed  instead  is  an  entirely  new  approach,  one  that 
will  avoid  the  fatal  flaws  of  the  existing  systems  of  appointment  and 
that  will  satisfy  the  following  requirements.  First,  the  method  of 
selection  of  desirable  candidates  must  be  as  objective  as  possible. 
This  means  that  it  must  focus  exclusively  on  their  merits  as 
individuals,  as  professionals,  and  on  their  qualities  as  prospective 
judges  for  the  particular  posts  for  which  they  are  being  considered. 
Second,  the  method  of  selection  must  be  free  from  political 
partisanship  and  ties  of  friendship  and  familial  connections.  Third, 


the  members  of  the  selection  committee  must  be  broadly  representative 
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of  the  major  constituencies  that  are  concerned  with  the  quality  of  the 
Canadian  judiciary:  the  legal  profession,  incumbent  judges,  the 
federal  Minister  of  Justice  and  the  provincial  attorneys-general ,  and 
the  public  at  large.  Finally,  the  selection  process  must  be  accessible 
and  fair  in  the  sense  that  every  lawyer  who  wishes  to  be  considered  for 
judicial  appointment  will  be  entitled  to  put  his  name  forward  or  to 
have  others  do  it. 

In  our  view,  the  establishment  of  Judicial  Nominating 
Councils  (JNC)  for  appointments  by  the  federal  government  one  for 
each  Province  and  two  at  the  national  level  for  appointments 
respectively  to  the  Federal  Court  of  Canada  and  other  federal  judicial 
tribunals  and  for  appointments  to  the  Supreme  Court  of  Canada  —  would 
sansTy  these  essential  criteria,  we  are  fortified  in  our  conclusions 
by  the  experience  of  the  Provincial  Judicial  Council  in  British 
Columbia,  the  Judicial  Selection  Committees  in  Quebec,  and  the 
increasing  number  of  American  states  that  have  now  adopted  a 
Missouri  type  plan  for  the  selection  of  judicial  candidates.  All  of 
these  show  that  an  objective  system  of  selection  is  not  utopian  and  is 


entirely  within  the  realm  of  possibility. 
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We  have  considered  three  alternative  models  for  the 
appointment  of  judges  but  have  rejected  them  as  being  objectionable  in 
one  or  more  respects.  The  first  model  would  be  an  adaptation  of  the 
British  model  in  which  the  Minister  of  Justice  would  somehow  abandon 
his  political  mantle  and  make  judicial  appointments  with  the 
independence  and  objectivity  expected  of  modern  Lord  Chancellors  and 
free  from  cabinet  interference.  We  do  not  believe  it  to  be  either 
realistic  or  desirable  to  copy  the  British  system  in  Canada.  Likewise, 
in  our  view,  successive  ministers  of  justice  and  provincial  attorneys 
general  have  become  too  deeply  identified  with  the  faults  of  the 
existing  system  to  make  their  latter  day  successors  the  focal  point  for 
reform. 

The  second  alternative  we  nave  considered  is  to  retain  trie 
status  quo  at  the  federal  level  but  to  subject  the  nomination  of 
Section  96  judges  by  the  federal  cabinet  to  Parliamentary  ratification. 
Such  a  procedure  would  undoubtedly  introduce  an  element  of 
accountability  and  visibility  into  the  appointive  process.  However,  it 
would  not  ensure  appointments  on  merit  nor  would  it  depoliticize 
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judicial  appointments.  It  might  in  fact  increase  the  elements  of 
partisanship.  We  therefore  reject  it  as  a  viable  approach  in  the 
Canadian  context. 

The  third  alternative  would  be  to  establish  a  House  of 
Commons  Judicial  Nominating  Conunttee.  In  our  view,  this  alternative 
is  even  less  attractive  than  the  second.  It  would  introduce  new 
difficulties  of  its  own  without  removing  the  shortcomings  of  the  second 
alternative. 

We  therefore  return  to  our  recommendations  in  favour  of  the 
establishment  of  independent  Judicial  Nominating  Councils  and  proceed 
to  discuss  their  composition  and  operating  procedures. 

(1)  Provincial  Judicial  Nominating  Councils.  We  deem  it 
desirable  for  each  Province  and  Territory  to  nave  its  own  jnl  Decause, 
in  our  view,  a  provincially  based  (or  Territorialy  based)  Council  is 
likely  to  have  a  much  better  appreciation  of  provincial  requirements 
and  the  quality  of  candidates  than  a  National  Council  with  limited 
input  from  each  province.  It  would  also  meet  the  long  standing  —  and, 
in  our  view,  substantially  justified  --  provincial  complaint  that  the 


provinces  play  no  formal  role  in  the  appointment  of  Section  96  judges. 
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We  recommend  the  following  minimum  composition  for  each  provincial 
JNC : 

-  the  Chief  Justice  (ex  officio)  of  the  Province, 
or  his  nominee 

-  a  nominee  of  the  provincial  law  society 

-  a  nominee  of  the  federal  Minister  of  Justice,  who  shall 
also  serve  as  chairperson  of  the  council 

-  a  nominee  of  the  provincial  attorney-general 

-  a  member  of  the  public,  a  non-lawyer,  to  be  chosen  by  the 
other  members  of  the  Council. 

The  above  composition  will  provide  each  Council  with  a  minimum  of  5 
members.  We  envisage  that  a  larger  council  may  be  desirable  for  the 
more  populous  provinces  (e.g.,  QueDec,  Ontario,  aiberta,  britisn 
Columbia).  In  such  cases  we  recommend  a  commensurate  increase  in  the 
number  of  representatives  from  the  bench,  the  Bar,  and  the  public. 
However,  the  additional  representative  from  the  Bar  may  be  elected 
rather  than  being  nominated  and,  in  the  case  of  the  largest  and  most 
populous  provinces,  they  may  represent  the  bar  in  particular  regions  of 


the  province  rather  than  the  bar  as  a  whole. 
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We  are  satisfied  that  the  precise  composition  of  each 
provincial  JNC  is  a  matter  of  detail  that  it  should  be  possible  to  work 
out  without  much  difficulty  once  the  principle  of  balanced 
representation  from  each  of  the  major  constituencies  has  been  accepted. 
Whatever  the  size  of  a  particular  province,  we  see  no  need  to  increase 
the  number  of  nominees  of  the  provincial  attorney  general  and  the 
federal  Minister  of  Justice  beyond  the  single  nominee  of  each  that  we 
have  recommended.  We  adopt  this  position  because  we  see  their  role  as 
bringing  to  bear  a  governmental  voice  in  the  selection  of  the  judges 
and  not  to  politicize  the  selection  process  by  balancing  off  the 
non-governmental  representatives  with  an  equal  number  of  governmental 
nomi nees. 

We  recommend  tnat  memoers  of  eacn  unc  {wii.fi  uie  exception  ui 
those  members  who  sit  ex  officio)  serve  for  a  staggered  term  of  from 
three  to  five  years,  and  that  only  one-third  of  the  members  be  required 
to  retire  in  any  given  year.  This  feature  is  designed  to  maintain 
continuity  of  experience  among  its  members  and  to  ensure  the  smooth 
functioning  of  the  JNC.  Retiring  members  of  the  Council  would  be 


eligible  for  renomination  or  reelection.  We  also  deem  it  appropriate 
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that  the  federal  government  be  required  to  absorb  the  operating 
expenses  of  the  Councils  since  in  effect  they  would  be  discharging  a 
federal  function. 

Modus  operandi  of  JNCs.  Each  Council  will  be  responsible  for 
the  compilation  of  a  list  of  candidates  who,  in  the  opinion  of  the 
Council,  are  highly  qualified  to  be  appointed  as  Section  96  judges  to 
the  trial  (county  court,  district  court,  and  high  court  in  those 
provinces  that  still  retain  the  distinction  between  these  courts)  or 
appellate  courts  in  their  province.  A  separate  list  should  be  prepared 
for  each  court.  The  lists  should  be  updated  at  regular  intervals  as 
circumstances  may  require.  Nominations  for  judicial  appointments  may 
come  from  any  source,  and  individual  members  of  the  bar  should  be 
entitled  to  apply  in  person  or  to  De  nominated  Dy  otners. 

When  a  vacancy  arises  in  a  court  of  the  province,  the 
Minister  of  Justice  will  so  advise  the  Council  and  request  the  Council 
to  submit  a  list  of  suitable  candidates.  The  list  should  contain  no 
more  than  5  names,  and  the  Council  should  be  entitled  to  rank  them  in 


order  of  merit. 
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The  committee  is  unsure  on  the  extent  to  which  the  Minister  of 
Justice  could  be  bound  constitutionally  to  select  a  candidate  from  the 
list  submitted  to  him.  As  a  matter  of  principle,  we  would  prefer  to  see 
him  bound,  but  we  recognize  that  Section  96  of  the  Constitution  may 
preclude  this  option.*  If  this  is  a  correct  i nterpretati on  of  the 
constitutional  position,  and  the  federal  Minister  of  Justice  cannot  be 
bound  by  the  Council's  recommendation,  then  at  the  very  least  he  should 
be  staturorily  obliged  to  give  the  Council  written  reasons  for  not 
following  its  recommendations.  We  feel  this  is  a  minimum  requirement 
if  the  federal  government  is  to  be  discouraged  from  ignoring  the 
Council's  recommendations  with  impunity. 

We  also  believe  that  an  amendment  to  the  Constitution  may  be 
unavoidable,  or  at  least  desirable,  if  the  integrity  of  the  Council's 
recommendation  is  to  be  assured. 


*  This  is  because  Section  96  requires  appointments  to  be  made  by  the 
Governor-General.  If  this  is  construed  as  vesting  an  unfettered 
discretion  in  the  federal  Executive  then  any  statutory  restriction  on 
the  discretion  may  be  invalid. 
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Appointment  of  provincial  Chief  Justices,  Associate  Chief 
Justices,  and  Senior  Judges.  We  begin  by  observing  that  not  all 
provinces  have  a  formally  designated  chief  justice,  and  that  many  of 
them  do  not  have  an  associate  chief  justice.  Our  concern  is  therefore 
with  the  appointment  or  appointments  of  those  Section  96  judges, 
however  designated,  who  are  responsible  for  the  administrative 
direction  of  the  trial  and  appellate  courts.  We  have  reached  the 
conclusion  that  it  is  as  appropriate  for  the  Councils  to  be  involved  in 
their  appointments  as  it  is  for  them  to  be  concerned  with  the 
appointment  of  puisne  judges.  This  is  because  it  is  most  important 
that  the  chief  justices  be  of  the  highest  calibre  and  that  they  enjoy 
the  full  confidence  and  respect  of  the  bar  and  the  public  as  well  as  of 

their  fellow  judges.  We  are  also  of  the  view  that,  while  the  Council 
should  attach  very  great  weight  to  the  preferences  of  the  members  of 
the  court  over  which  the  chief  justice  is  to  preside,  the  Council 
should  not  be  bound  by  them.  Circumstances  may  arise  making  it  desirable 
to  select  as  chief  justice  a  candidate  who  is  not  a  member  of  the  court, 
and  in  our  view  the  Council  should  be  free  to  be  guided  by  such 


considerati ons. 
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We  recommend  that  when  a  vacancy  arises  the  Council  should 
submit  a  list  of  up  to  three  candidates  to  the  Minister  of  Justice,  who 
would  then  be  obliged  to  follow  the  same  procedure  in  selecting  the  new 
chief  justice  as  with  respect  to  the  appointment  of  other  Section  96 
judges . * 

Appointments  to  the  Federal  Court  of  Canada  and  other  Section 
101  courts.  The  essential  features  and  modus  operandi  of  the  Federal 
Judicial  Nominating  Council  (FJNC)  should  follow  the  same  lines  as  the 
provincial  JNCs.  So  far  as  the  composition  of  the  Council  is  concerned, 
we  envisage  a  Council  comprising  2  judicial  nominees  (one  from  the 
Federal  Court  of  Appeal  and  the  other  from  the  Trial  Division),  one 
nominee  of  the  Minister  of  Justice,  one  or  two  members  nominated  by  the 
Canadian  Bar  Association,  a  nominee  of  the  Federation  of  Law  Societies, 
and  two  public  representati ve  to  be  nominated  by  the  other  council 


*  Technically  speakinq,  Section  96  may  not  apply  where  all  the 
candidates  for  the  chief  justiceship  are  incumbent  judges.  There  is 
therefore  no  reason  why  the  Minister  of  Justice  should  not  be  bound  by 
the  Council's  list  of  recommendations.  However,  for  the  sake  of 
consistency  and  simplicity  in  the  relations  between  the  federal 
government  and  the  JNCs,  it  seems  better  not  to  distinguish  between  the 
different  types  of  appointment.  Our  attention  has  also  been  drawn  to 
the  recommendati on  in  the  Deschenes  Report  (Master  in  their  Own  House, 
p.  196  )  that  a  chief  justice  should  be  entitled  to  resign  the  post 

without  also  losing  the  status  of  a  judge  of  the  court  over  which  he 
presides.  While  the  issue  is  not  directly  germane  to  our  terms  of 
reference  we  think  it  right  to  indicate  our  sympathy  for  the 
recommendati on. 
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members.  As  in  the  other  cases,  the  nominee  of  the  Minister  of  Justice 
will  act  as  chairperson. 

Appointments  to  the  Supreme  Court  of  Canada.  We  are  firmly 
of  the  view  that  a  Judicial  Nominating  Council  is  as  appropriate  and 
necessary  a  vehicle  for  the  selection  of  prospective  members  of  the 
highest  court  in  the  land  as  it  is  for  appointments  to  other  superior 
courts.  We  say  this  in  light  of  the  well  documented  evidence  that 
until  comparatively  recently  political  partisanship  and  personal 

ties  played  almost  as  significant  a  role  in  appointment  to  the 
Supreme  Court  as  it  did  in  appointments  to  other  courts.  We  recognize 
that  appointments  to  the  Supreme  Court  impose  a  particularly  heavy 
responsibility  on  those  called  upon  to  make  them.  However,  we  are 
confident  that  a  Supreme  couri  of  canaoa  judicial  NominaLiriy  council 
(SCCJNC)  with  the  composition  we  indicate  below  would  be  able  to 
discharge  its  responsibilities  effectively  and  without  the  distracting 
considerations  that  have  influenced  appointments  to  the  Supreme  Court 


in  the  past. 
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Our  recommended  composition  for  the  SCCJNC  is  as  follows: 

-  the  Chief  Justice  of  Canada 

-  a  nominee  of  the  Canadian  Judicial  Council 

-  a  nominee  of  the  Minister  of  Justice 

-  the  nominee  of  the  attorney-general (s )  of  the  province  or 
provinces  from  which  the  candidate  is  likely  to  be  selected 

-  2  members  of  the  Bar  to  be  selected  on  the  same  basis  as 

the  bar  members  of  the  Federal  JNC 

-  a  member  of  the  public  to  be  nominated  by  the  other  members 
of  the  Council 

It  will  be  obvious  from  our  approach  that  we  reject  the  model  proposed 
in  the  Victoria  Charter  for  the  selection  of  Supreme  Court  of  Canada 
judges.  This  envisaged  consultation  Detween  tne  minister  or  justice 
and  his  provincial  counterpart  and  an  arbitration  procedure  if  they 
were  unable  to  agree  on  a  common  candidate.  While  such  a  procedure 
would  give  the  provinces  an  important  voice  in  the  selection  of  Supreme 


Court  of  Canada  judges,  it  would  not  guarantee  selection  of  the  best 


M 


qualified  candidate.  We  believe  that  our  route  is  much  better 
calculated  to  achieve  both  these  goals. 

We  recognize  that  there  may  be  difficulties  in  determining 
which  province  is  entitled  to  be  represented  on  the  Judicial  Nominating 
Council  where  the  federal  government  is  not  obliged  to  fill  a  vacancy 
from  among  the  judiciary  or  bar  of  a  particular  province.  This 
difficulty  could  be  overcome  in  one  of  several  ways.  First,  the  choice 
of  a  provincial  nominee  could  be  delayed  until  the  Minister  of  Justice 
has  indicated  from  which  province  the  selection  will  be  made.  Second, 
where  the  federal  government  does  not  wish  to  be  restricted  in  its 
choice  of  candidates,  each  of  the  eligible  provinces  would  be  entitled 
to  be  represented  on  the  Council.  Finally,  the  Constitution  could  be 
amended  so  as  to  entrench  tne  geograpmcai  oistriDution  of  memDers  or 
the  Supreme  Court.  Except  with  respect  to  Quebec,  we  do  not  favour  this 
last  alternative  because  of  the  rigidity  it  would  be  introduce  in  the 
appointment  of  Supreme  Court  judges. 

Apart  from  any  geographical  constraints  that  may  be  placed  on 
the  Council,  we  feel  the  Council  should  be  free  to  recommend  for 
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appointment  to  the  Supreme  Court  either  a  member  of  the  bar 
or  an  incumbent  judge  from  a  provincial  superior  court 
or  the  federal  court  of  Canada.  We  see  no  reason  to  restrict  the 
Council's  choice  to  existing  members  of  the  judiciary.  Previous 
judicial  experience  may  well  be  an  advantage,  but  the  work  and  role  of 
the  Supreme  Court  differ  so  significantly  from  those  of  other  Canadian 
courts  that,  in  our  view,  those  responsible  for  making  the 
recommendations  should  have  an  unfettered  hand  in  searching  for 
candi dates. 

As  with  the  other  Councils,  the  SCCJNC  should  provide  the 
federal  government  with  a  short  list  of  recommendations.  (3  is  our 
preferred  number.)  The  federal  government's  response  to  the  list 
snouid  be  governed  Dy  the  same  procedure  as  in  tne  case  ot 
recommendations  from  other  judicial  nominating  councils. 
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FACULTY  OF  LAW, 
UNIVERSITY  OF  TORONTO 


78  Queen's  Park 
Toronto,  Canada  M5S  2C5 


Fax  #  978-7899 
May  27,  1988 


The  Honourable  Raymond  Hnatyshyn 

Minister  of  Justice  and  Attorney  General  for  Canada 
Department  of  Justice 
Ottawa,  Ontario  K1A  0H8 

Dear  Mr.  Hnatyshyn: 

Re:  "New  Judicial  Appointments  Process" 

My  colleagues  and  I  have  read  with  much  interest  the  speech  you 
delivered  on  the  above  topic  on  April  14  to  the  Law  Day  dinner  1988  of  the 
Canadian  Bar  Association  in  Ottawa. 

We  are  very  pleased  that  the  federal  government  has  decided  to  follow 
the  recommendations  of  the  CBA  Committee  and  of  our  own  Committee  to 
establish  provincial  committees  to  assist  the  federal  government  in  making 
appointments  to  the  Bench.  We  are  keenly  disappointed  to  find  however  that 
the  role  of  the  committees  as  described  in  your  speech  will  fall 
significantly  short  of  the  role  recommended  for  them  (and  for  their 
counterparts  for  appointments  to  the  Federal  Court  of  Canada)  in  the  two 
reports . 

It  was,  and  remains,  our  considered  view  that  if  the  committees  are  to 
do  a  credible  job  they  must  be  able  to  do  much  more  than  simply  determine 
whether  or  not  a  candidate  is  qualified  for  judicial  office;  they  must  also 
be  authorized  to  prepare  a  short  list  of  the  candidates  who,  in  their 
opinion,  are  best  qualified  for  judicial  appointments.  Equally,  the  federal 
government  must  be  willing  to  commit  itself  to  make  appointments  from  among 
the  names  appearing  on  the  list.  Without  this  enhanced  role  for  the 
committees,  there  is  much  reason  to  believe  that  the  abuses  in  the  existing 
appointments  system  will  continue  and  that  appointments  will  be  made  not 
primarily  on  the  basis  of  superior  merit  and  personal  suitability  but  for 
other  unrelated  reasons. 

We  would  remind  you  that  the  selection  system  recommended  in  our  Report 
has  been  in  operation  in  Quebec  since  1979  and  is  also  used  in  30  or  more  of 
the  state  jurisdictions  in  the  U. S.  which  use  a  Mi ssouri -type  plan  of 
judicial  appointments.  You  are  no  doubt  also  aware  that  the  British 
Columbia  Judicial  Council  makes  the  actual  nominations  for  the  filling  of 
vacancies  on  the  B.C.  Provincial  Court.  The  Quebec  and  British  Columbia 
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systems  have  worked  well.  While  there  may  be  constitutional  difficulties 
about  adopting  the  British  Columbia  system  for  federal  appointments,  there 
are  no  such  difficulties,  in  our  view,  about  the  federal  government  adopting 
a  variant  of  the  Quebec  and  Mi ssouri -type  plans. 

We  are  also  concerned  that  under  the  Government's  intended  plan  any 
applicant  for  judicial  office  deemed  unqualified  by  the  Provincial  Committee 
will  be  entitled  to  seek  a  review  of  the  decision  by  the  Minister  of 
Justice.  Your  speech  provides  no  details  about  the  scope  and  method  of  the 
review  procedure,  and  we  must  therefore  limit  ourselves  to  some  general 
observations.  We  do  not  of  course  oppose  a  proper  mechanism  to  correct 
palpable  errors  of  fact  or  law  concerning  a  candidate's  qualifications. 

Such  errors  are  most  likely  to  occur  in  the  preliminary  gathering  of  data  by 
the  Commissioner  for  Federal  Judicial  Affairs  and  it  is  at  this  stage,  in 
our  opinion,  that  a  review  procedure  is  most  appropriate.  It  could  easily 
be  introduced  by  requiring  the  Commissioner  to  supply  the  candidate  with  a 
copy  of  the  biographical  data  and  inviting  him  or  her  to  verify  its  accuracy 
and  to  draw  attention  to  any  errors. 

To  allow  an  appeal  from  a  Provincial  Committee's  decision  (which  would 
itself  be  an  innovation  in  the  common  law  world  for  an  advisory  committee 
concerned  with  judicial  appointments)  requires  the  most  careful  and 
sensitive  consideration.  The  Committee  will  predominantly  be  concerned  with 
questions  of  opinion  and  judgment,  not  simple  questions  of  fact,  and  a 
plenary  right  of  review  could  easily  undermine  the  Committee's  work. 

We  should  also  like  to  comment  on  two  other  aspects  of  your  speech. 
First,  we  see  no  reason  why  the  recommendation  of  the  Provincial  Committees 
should  not  also  be  sought  with  respect  to  judicial  promotions  and 
appointments  of  chief  justices  of  the  trial  and  appellate  divisions.  A  poor 
appointment  at  either  of  these  levels  can  do  as  much  harm  as  the  appointment 
of  an  unsuitable  puisne  judge.  Perhaps  even  more,  since  a  chief  justice 
exercises  considerable  moral  authority  and  administrative  powers  and  is  seen 
by  the  public  and  the  legal  profession  as  representing  the  judicial  system 
of  a  whole  province. 

We  are  also  concerned  that  no  separate  advisory  committee  is  intended 
to  be  established  (as  recommended  in  the  CBA  and  the  CALT  Reports)  to  advise 
the  federal  government  on  the  filling  of  vacancies  in  the  Supreme  Court  of 
Canada.  Our  Committee  submitted  a  brief  to  the  Parliamentary  Committee  on 
the  Constitutional  Accord  last  August  indicating  why  the  Accord  provisions 
for  appointments  to  the  Supreme  Court  do  not  dispense  with  the  need  for  the 
services  of  an  advisory  committee.  On  the  contrary,  we  felt  that  the 
involvement  of  the  provinces  in  future  appointments  to  the  Supreme  Court 
made  it  all  the  more  desirable  to  establish  an  advisory  committee  on  which 
the  federal  and  provincial  governments  as  well  as  other  important 
constituencies  would  be  represented. 
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We  would  urge  you  and  your  cabinet  colleagues  to  reconsider  your  plans 
in  the  light  of  the  views  expressed  in  this  letter  and  in  our  earlier  Report 
and  to  make  the  further  substantive  changes  that  are  needed  to  put  future 
judicial  appointments  on  a  sound  and,  so  far  as  possible,  completely 
objective  basis. 


Yours  very  sincerely, 


Jacob  S.  Ziegel 
Co-Chairperson , 

CALT  Committee  on  Judicial 
Appointments 


L/yCjerald  Gall  v 
'  ^ Co-Chairperson, 

CALT  Committee  on  Judicial 
Appointments 


W.H.  Angus 
Former  Chairperson, 

CALT  Committee  on  Judicial 
Appointments 
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SPECIAL  COMMITTEE  ON  JUDICIAL  APPOINTMENTS, 

CANADIAN  ASSOCIATION  OF  LAW  TEACHERS 


SUBMISSION  ON  THE  MEECH  LAKE  ACCORD 


to  the 


SPECIAL  JOINT  COMMITTEE  ON  THE  CONSTITUTIONAL  ACCORD, 
PARLIAMENT  OF  CANADA 


August  6,  1987 


TEXT  OF  SUBMISSION 


1.  Our  Committee  was  appointed  in  1984  pursuant  to  a  resolution  adopted  at 
the  annual  meeting  of  the  Canadian  Association  of  Law  Teachers  (CALT)  on  May 
29,  1984,  to  study  the  existing  systems  of  judicial  appointments  in  Canada 
and  to  make  recommendations  for  changes.  The  resolution  was  inspired  by 
widespread  concern  about  abuses  in  judicial  appointments  and  other  public 
appointments  made  in  the  dying  days  of  the  Trudeau  administration.  (Our 
Association's  concern  about  Canada's  system  of  judicial  appointments  was  not 
new;  the  problems  had  already  been  discussed  at  earlier  annual  meetings  in 
1967  and  1968). 

2.  The  members  of  our  Committee  are  drawn  from  a  wide  spectrum  of  law 
schools  across  Canada  and  are  currently  as  follows:  Professor  Jacob  S. 
Ziegel  (University  of  Toronto,  co-chairperson ) ;  Professor  Gerald  Gall 
(University  of  Alberta,  Edmonton,  co-chairperson ) ;  Professor  William  Angus 
(Osgoode  Hall  Law  School,  Toronto);  Professor  Joost  Blom  (University  of 
British  Columbia);  Professor  John  E.  Brierley  (McGill  University);  Professor 
Ian  Bushnell  (University  of  Windsor);  Professor  William  Charles  (Dalhousie 
University);  Professor  Patrice  Garant  (University  Laval);  Professor  William 
Lederman  (Queen's  University);  Professor  Douglas  Schmeiser  (University  of 
Saskatchewan  and  Law  Reform  Commission  of  Saskatchewan);  and  Professor  Carl 
Barr  (Brock  University,  observer)  . 

3.  Our  Committee  submitted  its  report  and  recommendations  to  the  annual 
meeting  of  the  CALT  held  in  Montreal  May  29  -  June  1,  1985.  Our 
recommendations  were  strikingly  similar  to  the  recommendations  in  the  report 
of  the  Special  Committee  on  Judicial  Appointments  of  the  Canadian  Bar 
Association  (CBA)  released  in  August  1985  although  there  were  no  formal 
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contacts  between  the  two  committees  and  each  worked  independently  of  the 
other.  The  report  and  recommendations  of  our  Committee  were  adopted  by  an 
overwhelmingly  majority  of  the  members  present  at  the  plenary  session  of  the 
Association  held  on  June  1,  1985.  Attached  hereto  are  a  copy  of  the 
recommendations  (exhibit  1)  and  of  the  CALT  resolution  adopting  the 
recommendations  (exhibit  2).  We  are  also  supplying  the  Joint  Committee 

separately  with  two  copies  of  a  volume  entitled  Judicial  Selection  in 
Canada:  Discussion  Papers  and  Reports  (February  1987)  prepared  by  our 
Committee  and  distributed  earlier  this  year  among  government  ministers  and 
other  officials  and  among  Canadian  law  libraries. 

tu 

4.  Our  Committee  was  of  view  that  defects  in  the  existing  system  of 
federally  appointed  judges  and,  to  a  lesser  extent,  in  the  system  of 
provincially  appointed  judges  were  fundamental  and  systemic  and  could  not  be 
cured  by  such  palliatives  as  a  Canadian  Bar  Association  type  screening 
committee  or  the  appointment  of  a  special  assistant  on  judicial  appointments 
to  the  federal  Minister  of  Justice.  In  the  Committee's  view,  what  was 
needed  was  an  entirely  new  approach  and  one  that  would  satisfy  the  following 
requirements : 

First,  the  method  of  selection  of  desirable  candidates  must 
be  as  objective  as  possible.  This  means  that  it  must  focus 
exclusively  on  their  merits  as  individuals,  as  professionals,  and 
on  their  qualities  as  prospective  judges  for  the  particular  posts 
for  which  they  are  being  considered.  Second,  the  method  of 
selection  must  be  free  from  political  partisanship  and  ties  of 
friendship  and  familial  connections.  Third,  the  members  of  the 
selection  committee  must  be  broadly  representat ive  of  the  major 
constituencies  that  are  concerned  with  the  quality  of  the  Canadian 
judiciary:  the  legal  profession,  incumbent  judges,  the  federal 


Minister  of  Justice  and  the  provincial  attorney s-general ,  and  the 
public  at  large.  Finally,  the  selection  process  must  be 
accessible  and  fair  in  the  sense  that  every  lawyer  who  wishes  to 
be  considered  for  judicial  appointment  will  be  entitled  to  put  his 
name  forward  or  to  have  others  do  it. 

5.  Our  Committee  felt  that  in  the  Canadian  context  a  system  of  Judicial 
Nominating  Councils  (JNCs)  could  meet  these  requirements  without  denying 

provincial  and  federal  governments  their  constitutional  authority  to  make 
the  actual  appointments.  In  selecting  the  Judicial  Nominating  Council  as 
the  most  appropriate  vehicle  for  the  nomination  of  candidates  to  judicial 
office, the  Committee  was  influenced  by  the  British  Columbia  and  Quebec 
experience  with  similar  bodies  established  in  those  provinces  for  the 
appointment  of  provincial  court  judges  and  by  the  experience  of  the  31  or  so 
states  that  have  adopted  a  Missouri  type  plan  in  the  United  States. 

6.  Our  Conmittee  recommended  the  establishment  of  three  differently 
composed  Judicial  Nominating  Councils:  (a)  one  for  each  province  for  the 
appointment  of  superior  and  appellate  court  judges  to  sit  in  that  province; 
(b)  a  Judicial  Nominating  Council  for  the  appointment  of  judges  to  the 
Federal  Court  of  Canada  (trial  and  appellate  division)  and  to  other  federal 
courts  and  judicial  tribunals;  and  (c)  a  Judicial  Nominating  Council  for 
appointments  to  the  Supreme  Court  of  Canada.  The  composition  of  each 
Judicial  Nominating  Council  would  depend  on  its  function.  However,  except 
in  the  case  of  appointments  to  the  Supreme  Court  of  Canada  and  the  Federal 
Court  of  Canada,  each  Judicial  Nominating  Council  would  include  a 
representat ive  of  the  federal  Minister  of  Justice  and  the  provincial 
attorney-general ,  representatives  of  the  provincial  Bar,  the  Chief  Justice 
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of  the  Court  in  which  a  vacancy  is  to  be  filled,  and  one  or  more  members  of 
the  public.  In  the  case  of  the  Judicial  Nominating  Council  for  appointments 
to  the  Supreme  Court  of  Canada,  the  Committee  recommended  the  following 
composition : 


-  the  Chief  Justice  of  Canada 

-  a  nominee  of  the  Canadian  Judicial  Council 

-  a  nominee  of  the  Minister  of  Justice 

-  a  nominee  of  the  attorney-general ( s)  of  the  province  or 
provinces  from  which  the  candidate  is  likely  to  be  selected 

-  2  members  of  the  Bar  to  be  selected  on  the  same  basis  as 
the  bar  member  of  the  Federal  Judicial  Nominating  Council 

-  a  member  of  the  public  to  be  nominated  by  the  other  members 
of  the  Council 

7.  Our  Committee  deeply  regrets  that  both  our  recommendations  and  the 
almost  identical  CBA  recommendations  appear  to  have  been  ignored  in  those 
provisions  of  the  Meech  Lake  Accord  dealing  with  appointments  to  the  Supreme 
Court  of  Canada.  Our  Committee  does  not  oppose  the  introduction  of  a 
provincial  role  in  the  nomination  of  Supreme  Court  of  Canada  judges  --  on 
the  contrary,  provincial  participation  is  entirely  in  accord  with  our  May 
1985  recommendations.  What  we  do  criticize  is  the  entrenchment  of  a 
nominating  and  appointing  procedure  that  ignores  the  public  interest  in  a 
broadly  based,  constituency  oriented  nominating  procedure  and  that  instead 
vests  nominating  and  appointing  powers  exclusively  in  the  federal  and 
provincial  governments.  Our  Committee  expressed  these  sentiments  in  a 
letter  to  Prime  Minister  Mulroney  (exhibit  3)  dated  June  11,  1987.  They 
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were  reiterated  in  a  unanimous  resolution  adopted  at  this  year's  annual 
meeting  of  the  Association  in  Hamilton  on  June  3,  1987,  and  communicated  to 
Prime  Minister  Mulroney  and  the  provincial  premiers  on  June  11,  1987 
(exhibit  4). 

8.  In  our  view,  the  Meech  Lake  Accord  provisions  are  deficient  in  the 
following  respects: 

(a)  They  fail  to  reflect  the  new  and  predominant  role  of  the  Supreme 
Court  of  Canada  since  the  enactment  of  the  Canadian  Charter  of  Rights  and 
Freedoms  in  1982.  The  Court  is  an  independent  arm  of  government  under  the 
Canadian  constitution  and  will  be  made  formally  so  if  the  Meech  Lake  Accord 
is  implemented.  As  guardian  of  the  Charter  and  of  the  Canadian  constitution 
at  large  the  Court  arbitrates  conflicts  between  the  individual  and  the  state 
represented  by  the  federal  and  provincial  governments.  It  is  ironic 
therefore  that  the  Meech  Lake  Accord  makes  no  provision  for  public  input  or 
accountability  in  the  appointment  of  future  judges  to  the  Supreme  Court  of 
Canada  but  treats  such  appointments  as  the  exclusive  concern  of  the  federal 
and  provincial  governments; 

(b)  Future  appointments  to  the  Supreme  Court  may  become  more 
politicized  rather  than  less,  but  politicized  for  the  wrong  reasons.  They 
will  be  politicized  if  a  provincial  government  sees  its  nominating  power  as 
a  vehicle  for  satisfying  non-judicial  goals  and  as  a  means  for  extracting 
other  concessions  from  the  federal  government,  or  if  the  federal  government 
rejects  the  provincial  list  of  nominees  because  of  political  differences 
between  it  and  the  provincial  government.  These  fears  are  not  illusory; 
well  documented  instances  show  how  the  judicial  system  can  suffer  when  the 
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provincial  and  federal  governments  are  at  odds  with  each  other  over  the  form 
and  substance  of  judicial  appointments. 

(c)  The  Meech  Lake  Accord  sets  a  bad  example  with  respect  to 
appointments  to  other  courts  at  the  federal  and  provincial  levels. 

Implicitly  it  rejects  the  need  to  reform  the  existing  appointments  procedure 
and  implies  that  it  is  basically  sound.  Prime  Minister  Mulroney  was  himself 
a  strong  critic  of  the  patronage  system  of  appointments  practiced  by  his 
predecessor.  It  is  disturbing  therefore  to  find  that  he  appears  to  have 
forgotten  his  earlier  reservations .  It  is  equally  ominous  that  the  federal 
government  still  has  not  responded  publicly  to  the  CALT  and  C3A 
recommendations  on  judicial  appointments  though  each  of  these 
recommendations  was  adopted  two  or  more  years  ago. 

9.  Despite  our  criticisms  of  these  features  of  the  Meech  Lake  Accord,  in 
our  view  it  is  not  too  late  to  correct  the  deficiencies.  It  could  probably 
be  done  without  formally  amending  the  Accord.  What  it  would  require  is 
acceptance  by  the  federal  and  provincial  governments  of  the  concept  of 
Judicial  Nominating  Councils  for  all  federally  appointed  judges,  and  by  the 
federal  government  proceeding  to  establish  the  appropriate  councils  with 
provincial  concurrence  and  participation. 

10.  If  a  Judicial  Nominating  Council  were  to  be  established  for  appointment 
to  the  Supreme  Court  of  Canada  along  the  lines  recommended  by  us,  it  would 
include  at  least  one  representative  of  the  provincial  government  from  whose 
jurisdiction  the  appointment  is  to  be  made  as  well  as  representatives  of 
that  province's  Bar.  Although  provincial  participation  per  se  would  not 
exclude  the  province's  right  under  the  Accord  to  make  independent 
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nominations,  we  would  hope  that  the  provinces  would  agree  in  advance  to 
endorse  the  nominations  put  forward  by  the  Judicial  Nomination  Council. 

They  would  have  a  strong  inducement  to  do  so  because  the  federal  government 
would  also  have  to  commit  itself  not  to  depart  from  the  list  of  nominees 
prepared  by  the  Council  without  very  good  reasons,  and  also  because  the 
establishment  of  provincial  Judicial  Nominating  Councils  would  for  the  first 
time  give  the  provinces  a  formal  role  in  the  nomination  of  judges  for 
appointments  to  the  provincial  superior  and  appellate  courts. 

11.  If  this  compromise  solution  is  not  acceptable  to  the  federal  and 
provincial  governments,  then  we  would  regretfully  have  to  conclude  that  the 
current  provisions  in  the  Accord  on  appointments  to  the  Supreme  Court  fall 
significantly  short  of  what  the  Canadian  people  are  entitled  to  expect  and 
that  they  should  not  be  entrenched  in  the  Canadian  Constitution.  There  is 
evidence  of  widespread  public  dissatisfaction  with  appointments  to  high 
public  office  based  on  narrow  partisan  considerations.  The  need  for 
integrity  and  objectivity  is  greatest  in  the  making  of  judicial  appointments 
because  of  the  tenured  position  of  judges  and  the  remarkable  powers  they  now 
exercise  under  the  Canadian  Charter.  We  expect  our  judges  to  behave  with 
complete  integrity  once  they  are  appointed.  It  is  no  less  important  that 
the  process  by  which  they  are  appointed  win  public  confidence. 

12.  In  the  light  of  these  observations,  we  respectfully  urge  the  Joint 
Committee  to  endorse  the  CALT  recommendation  and,  in  turn,  to  recommend  to 
the  federal  and  provincial  governments: 


(1) 

(2) 

(3) 


the  establishment  of  Judicial  Nominating  Councils  for  appointments 
to  the  Supreme  Court  and  appointments  to  the  provincial  superior 
courts  and  the  Federal  Court  of  Canada; 

that  these  changes  accompany  the  entrenchment  of  the  Meech  Lake 
Accord  provisions  in  the  Canadian  constitution;  and 

that  the  federal  government  should  proceed  without  delay  to 
consult  with  interested  parties  about  the  composition  and  terms  of 
reference  of  the  proposed  Councils. 


(1) 

(2) 

(3) 


RESPECTFULLY  SUBMITTED 


Special  Committee  on  Judicial 
Appointments,  Canadian  Association 
of  Law  Teachers 


Jacob  S.  Ziegel,  Co-chairperson 


August  6,  1987 
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The  focus  of  this  presentation  is  based  on  15  years  of 
collective  experience  working  both  with  the  victims  of  bias  and 
discrimination  as  well  as  institutions  and  systems  whose 
policies  and  practices  have  contributed  to  the  lack  of  access 
and  equity  for  minorities  within  Canadian  Society.  This 
presentation  will  highlight  some  of  the  significant  concerns  and 
common  perceptions  shared  by  minorities  with  respect  to  the 
justice  system  in  general,  and  the  appointment  process  in 
particular.  In  the  discussion,  I  will  explore  some  of  the 
factors  inhibiting  the  access  of  minorities  to  full 
participation  within  all  aspects  of  the  justice  system  including 
institutional  barriers,  situational  problems,  cultural  values 
and  norms  and  the  lack  of  knowledge  and  data  necessary  in 
addressing  these  fundamental  problems. 


Historically,  the  major  foci  of  community  activity  and 
community  relationships  with  public  institutions  have  been 
directed  at  discrimination  in  the  employment,  education,  media, 
and  human  service  sectors.  In  terms  of  the  justice  system, 
attention  has  been  directed  at  law  enforcement,  with  particular 
emphasis  on  policing.  It  is  therefore  interesting  to  note  that 
the  system  most  responsible  for  ensuring  the  rights  of  citizens 
in  Canadian  society,  has  not  been  the  target  of  major  advocacy 
activities.  In  a  very  direct  sense  then,  the  range  of  policies 
and  programs  in  other  sectors  are  a  reflection  of  the  inadequacy 
of  the  justice  system  in  addressing  the  issues  of  discrimination 
and  disadvantage.  Victims  of  discrimination  and  equality 
seekers  have  perceived  the  justice  sysem  to  be  unresponsive  and 
fundamentally  beyond  their  resources  to  critique  or  to  change. 


With  respect  to  the  appointment  process  itself,  there 
are  a  range  of  issues  which  generate  concern  and  attention  among 
minority  groups.  However,  underlying  all  these  issues  is  the 
lack  of  representati veness  in  terms  of  racial  and  cultural 
minorities,  as  well  as  women,  natives  and  the  disabled. 

Although  together  these  groups  represent  the  majority  of  the 
population,  appointments  to  the  judiciary,  boards,  commissions 
and  other  public  bodies  continue  to  be  dominated  by  white  anglo 
males.  The  presentation  will  examine  some  of  the  factors 
contributing  to  these  problems  and  identify  some  possible 
approaches  to  address  this  imbalance. 

A  related  concern  which  will  briefly  be  explored  is  the 
perception  that  there  exists  two  parallel  subsystems  in  the 
administration  of  justice  which  ultimately  influences  the 
appointments  process;  one  for  minorities  and  another  for  the 
majority  population.  Lawyers  of  diverse  racial  and  cultural 
background  appear  to  be  segregated  mainly  in  the  area  of  either 
criminal  or  immigration  law.  Therefore  they  frequently  find 
themselves  in  a  position  of  critiquing  or  protesting  government 
pol i cy  and  practi ces . 


A  further  issue  is  the  relationship  between  the 
political  process  and  the  judicial  system.  As  long  as 
appointments  to  the  bench  remain  patronage  appointments, 
minorities  will  continue  to  be  largely  excluded. 


The  pervasive  concern  about  "elitism"  on  the  bench 
raises  another  question  about  the  need  for  additional  training 
of  judges.  New  knowledge  and  expertise  is  required  today  to 
interpret  legislation  and  especially  the  Charter  and  to  clarify 
concepts  such  as  adverse  effects,  discrimination,  systemic 
barriers,  racism,  reasonable  accommodation,  etc.  Recent  court 
decisions  reveal  a  lack  of  awareness  and  understanding  not  only 
about  the  nature  of  discrimination  but  the  remedies  possible. 


Ultimately  the  issue  of  access  is  a  two-way  process. 
It  must  begin  from  below  ensuring  that  there  is  a  pool  of 
qualified  people  and  from  above  in  terms  of  ensuring  that  the 
criteria  used  is  appropriate  and  free  of  bias.  However,  in 
either  case,  significant  reforms  will  be  required  to  create  a 
truly  equitable  justice  system. 


Conference  Congres  sur 

on  Access  to  l’acces  a  la 

Civil  Justice  justice  civile 


ARBITRATION 


Outline  of  Remarks 

by 

Michel  G.  Picher 
Adjudication  Services  Limited 


Ministry  of  Y  w  ¥  Ministere  Ian  Scott  18th  floor,  18  King  Street  East,  Toronto,  Ontario  M5C1C5 

the  Attorney  du  Procureur  Minister 

General  “■(2!!rI==  general  Ministre  18'®me  dtage,  18  rue  King  est,  Toronto  (Ontario)  M5C1C5 


CONFERENCE  ON  ACCESS  TO  CIVIL  JUSTICE 
WORKSHOP  ON  ARBITRATION 
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I.  THE  PROBLEM: 

COURTS  ARE  NOT  - 

Accessible  because  of  cost  and  formality 
Expeditious 

Sensitive  to  ongoing  relationships 

Knowledgeable  in  areas  of  specialized  expertise 

Able  to  fashion  remedies  suited  to  the  real  needs  of  the  parties 

Familiar  with  the  parties  or  accountable  to  them  on  an  ongoing  basis  (hit 

and  run  adjudication) 

COURTS  ARE  - 

Limited  by  the  rules  of  evidence 

Bound  to  apply  the  law  rather  than  analyze  and  maximize  the  interests  of 
the  parties 

Limited  by  the  adversarial  training  of  judges  and  lawyers 

Limited  in  the  scope  of  remedies  they  can  give 

Inclined  to  cause  the  parties  to  polarize  rather  than  compromise 

MANY  ADMINISTRATIVE  TRIBUNALS  - 

have  developed  court-like  habits,  importing  some  of  the  same  problems  into 
their  procedures 

II.  THE  ALTERNATIVE: 

NO  ONE  SHOULD  - 

be  permitted  to  appear  before  a  Court  or  Statutory  Tribunal  without  first 
exhausting  the  possibility  of  settlement  or,  at  least,  agreement  on  facts  and 
issues,  through  mediation  conducted  independently  of  adjudication 
(defeating  the  wallflower  syndrome). 


EVERYONE  SHOULD  - 

have  the  alternative  of  submitting  their  dispute  to  a  board  of  arbitration  or 
other  appropriate  form  of  final  and  binding  adjudication  where  the  parties 
agree 

COURTS  AND  TRIBUNALS  SHOULD  - 

have  the  power  to  refer  disputes,  in  whole  or  in  part,  to  mediation  or  to 
arbitration  in  appropriate  cases 


SEE  DRAFT  DISPUTE  RESOLUTION  ACT  (attached) 


DRAFT 


AN  ACT  RESPECTING  THE  RESOLUTION  OF  DISPUTES 


WHEREAS  it  is  in  the  public  interest  to  assist  in  the  resolution  of  public  and 
private  disputes  and  to  minimize  cost,  formality  and  delay  to  the  parties  to  disputes,  be 
if  therefore  enacted  as  follows: 


1.  This  Act  shall  be  known  as  the  Disputes  Resolution  Act  of  Ontario. 

2.  There  is  hereby  established  the  Office  of  Dispute  Resolution  of  Ontario,  which 

shall  report  directly  to  the  Legislature. 

3.  There  shall  be  a  Chairman  of  the  Office  of  Dispute  Resolution,  and  a  Board  of 
five  Directors,  including  the  Chairman,  appointed  from  time  to  time  by  the 
Lieutenant  Governor  in  Council. 

4.  The  Board  of  Directors  shall  be  responsible  for  the  policies  and  procedures  of 
the  Office  of  Dispute  Resolution  and  the  Chairman  shall  be  responsible  for  the 
operations  of  the  office. 

5.  There  shall  be  a  Registrar  of  the  Office  of  Dispute  Resolution. 

6.  The  Office  of  Dispute  Resolution  shall  maintain  a  roster  of  dispute  resolution 

officers  to  assist  in  the  settlement  of  disputes  referred  to  the  Office,  including 
without  limiting  the  generality  of  the  foregoing,  fact  finders,  mediators, 
arbitrators  and  such  other  facilitators  and  adjudicators  as  the  Directors  deem 
appropriate. 

7.  Subject  to  section  9,  all  tribunals  to  which  the  Statutory  Powers  Procedure  Act 
applies  shall  employ  one  or  more  dispute  resolution  officers. 

8.  No  action,  application,  complaint  or  other  proceeding  that  is  adversarial  in 
nature  shall  be  heard  by  any  Court  to  which  the  Courts  of  Justice  Act,  1984 
applies  or  by  any  Tribunal  to  which  the  Statutory  Powers  Procedure  Act  applies 
until  the  action,  application,  complaint  or  other  matter  has  been  referred  to  a 
dispute  settlement  officer  and  such  officer,  having  made  every  reasonable  effort 
to  assist  in  the  defining  and  narrowing  of  the  issues  and  the  settlement  of  the 
dispute  on  its  merits,  has  reported  to  the  Court  or  Tribunal,  as  the  case  may  be, 
that  settlement  is  not  possible.  Such  report  shall  be  in  writing  and  shall  contain 
a  statement  of  such  facts  and  issues  as  have  been  agreed  upon  for  the  purposes 
of  the  trial,  hearing  or  other  proceeding. 

9.  The  following  Courts  and  Tribunals  are  exempt  from  the  requirement  to  employ  a 
dispute  settlement  officer,  and  shall  refer  any  action,  application,  complaint  or 
other  proceeding  to  the  Office  of  Dispute  Resolution,  which  shall  appoint  a 


-  2  - 


dispute  resolution  officer  who  shall  perform  the  services  of  a  dispute  resolution 
officer  under  section  8,  mutatis  mutandis,  prior  to  the  hearing  of  such 
application,  complaint  or  other  proceeding:  ... 

10.  The  parties  to  any  dispute,  whether  private  or  public  may,  after  the 

commencement  of  any  civil  proceeding,  before  a  Court  or  before  a  Tribunal  to 
which  the  Statutory  Powers  Procedure  Act  applies,  apply  to  refer  their  dispute 
to  the  Office  of  Dispute  Resolution  for  the  assistance  of  a  fact  finder, 
mediator,  facilitator  or  for  such  other  non-adjudicative  form  of  assistance  as 
they  and  the  Office  deem  appropriate. 

11.  The  parties  to  any  dispute  may,  before  the  commencement  of  any  civil 

proceeding  before  a  Court,  apply  to  refer  their  dispute  to  the  Office  of  Dispute 
Resolution  for  final  and  binding  arbitration  or  such  other  form  of  final  and 
binding  adjudication  as  they  and  the  Office  deem  appropriate. 

12.  Where  the  parties  to  an  application,  complaint  or  other  dispute  agree  to  final 
and  binding  adjudication  under  the  terms  of  section  11,  their  agreement  shall  be 
in  writing  and  shall  be  revocable  only  upon  the  written  agreement  of  all  parties 
to  the  dispute. 

13.  During  the  course  of  any  proceedings  under  the  Courts  of  Justice  Act  a  judge 
may,  on  appropriate  grounds,  to  be  recorded  in  writing,  refer  all  or  part  of  any 
dispute  to  the  Office  of  Dispute  Resolution  for  non-adjudicative  assistance  or  for 
final  and  binding  adjudication,  and  during  the  course  of  any  proceeding  of  a 
Tribunal  under  the  Statutory  Powers  Procedure  Act,  the  Tribunal  may  refer  all 
or  part  of  any  dispute  to  the  Office  of  Dispute  Resolution  for  non-adjudicative 
assistance. 

14.  A  referral  to  adjudication  under  this  Act  shall  be  deemed  a  referral  to 
Arbitration  under  the  Arbitrations  Act,  the  provisions  of  which  shall  apply, 

mutatis  mutandis. 

13.  The  cost  of  the  services  of  any  dispute  resolution  officer  appointed  by  the 
Office  of  Dispute  Resolution  shall  be  borne  equally  by  the  parties.  Any  dispute 
respecting  the  fee  or  disbursements  charged  by  a  dispute  resolution  officer  may 
be  referred  to  the  Board  of  Directors  for  final  and  binding  disposition. 

16.  Except  with  the  consent  of  the  Chairman,  no  member  of  the  Board  of  Directors, 
nor  the  Registrar,  nor  any  of  the  officers,  clerks  or  servants  of  the  Office  of 
Dispute  Resolution,  nor  any  dispute  resolution  officer  shall  be  required  to  give 
testimony  in  any  civil  suit  or  in  any  proceeding  before  any  Tribunal  respecting 
information  obtained  in  the  discharge  of  their  duties  or  while  acting  in  the  scope 
of  their  employment  under  this  Act  and  all  information,  notes  and  other 
documents  in  the  possession  of  the  Office  or  of  a  dispute  resolution  officer  shall 
be  exempt  from  disclosure  under  the  Freedom  of  Information  Act. 

17.  The  provisions  of  section  15  apply,  mutatis  mutandis,  to  the  members,  officers, 
clerks,  servants  and  dispute  resolution  officers  of  any  Tribunal  to  which  the 

Statutory  Powers  Procedure  Act  applies. 


Conference 
on  Access  to 
Civil  Justice 


Congres  sur 
l’acces  a  la 
justice  civile 


s 

r  ffi/K 

JF\ 

f  \ 

. 

Jr  '% 

N 


\ 


ARBITRATION 


Outline  of  Remarks 

by 

Dean  Wesley  B.  Rayner 
Faculty  of  Law 

The  University  of  Western  Ontario 


Ministry  of  Ministere  Ian  Scott  18th  floor,  18  King  Street  East,  Toronto,  Ontario  M5C  1C5 

theAttorney  du  Procureur  Minister 

General  “sf”  general  Ministre  18l6me  etage,  18  rue  King  est,  Toronto  (Ontario)  M5C 1C5 


Access  to  Civil  Justice  Conference 


Arbitration 


I  Introduction 

Definition  of  Arbitration 

Any  broad  definition  of  "arbitration"  raises  several 
subsidiary  questions.  These  include  whether 

arbitration  is: 

(1)  Voluntary  or  compulsory 

(2)  separate  or  as  an  adjunct 

(3)  final  or  advisory 

(4)  funded  by  parties  or  an  outside  agency 

(5)  full  hearing  or  "documents  only"  arbitration 


II  The  Advantages  of  Arbitration 

Two  issues  need  to  be  canvassed.  What  are  the  claimed 
advantages  and  are  these  advantages  real  or  illusory. 
The  claimed  advantages  include: 

(1)  Alleviation  of  court  congestion  -  the  U.S. 
experience . 

(2)  Adjudication  of  claims  not  otherwise  heard- 
time  and  cost  savings. 

(3)  Informality  of  procedure. 

(4)  The  "expert"  as  arbitrator. 

(5)  Confidentiality. 

(6)  Business  convenience. 

(7)  The  application  of  new  principles. 


Ill  Areas  of  Potential  Use 


In  Canada,  arbitration  has  not  been  widely  used  except 
in  labour  disputes  where,  in  most  jurisdictions, 
arbitration  is  required  by  Statute.  In  the 

jurisdictions  of  other  countries  it  is  more  widely 
used.  Areas  of  use  include: 

1.  Small  claims  and  consumer  disputes  -  the  OMVAP 
(Ontario  Motor  Vehicle  Arbitration  Plan)  model  and  our 
experience  to  date. 

2.  Business  and  commercial  disputes  -  the  Canadian 
business  community's  view  of  arbitration  -  the  results 
of  a  U.W.O.  Law  School  survey  of  the  use  of  arbitration 
to  resolve  commercial  disputes,  domestic  and 
international . 
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3.  Insurance  and  valuation  disputes. 

4.  Interpersonal  disputes 

matrimonial  disputes 
domestic  violence 
community  disputes 

5.  Medical  malpractice  claims. 

6.  Intellectual  property  disputes. 

7.  Environmental  disputes. 


IV  Obstacles  to  the  Use  of  Arbitration 


1.  The  cost  of  the  arbitration  -  who  pays?  -  both  parties, 
one  party,  an  outside  agency  or  the  public? 

Should  the  question  of  who  pays  be  determined 
by  the  type  of  arbitration  or  the  area  of 
dispute? 

2.  The  problem  of  judicial  review  -  the  scope  and  degree 
of  judicial  control  over  the  process  -  if  review  is 
broad  does  arbitration  simply  become  another  step  in 
the  judicial  process. 

3.  The  enforceability  of  awards. 

4.  Is  some  form  of  infra  structure  necessary  -  if  so,  how 
is  it  to  be  provided. 

5.  The  availability  of  qualified  arbitrators  -  who  sets 
qualifications  -  the  role  of  the  Arbitration  Institute 
of  Canada  -  the  I.C.C.  (International  Chamber  of 
Commerce)  -  the  C.I.A.  (Chartered  Institute  of 
Arbitrators)  -  the  government. 

6.  The  Canadian  cultural  bias  in  favour  of  the  Courts- 
the  lack  of  a  general  history  of  resort  to  "private” 
dispute  resolution  mechanisms  -  the  perception  of  the 
usefulness  or  arbitration  by  various  groups,  e.g.  the 
business  community,  the  public. 
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Topic:  Public  Class  Actions 


(a)  Definition 

What  is  the  nature  of  a  public  class 
action? 


(b)  Rationale 


What  are  the  bases  on  which  the  use  of 
public  class  actions  can  be  supported? 


(i)  public  interest? 

(ii)  behaviour  modification? 

(iii)  convenience? 

( iv)  ef f icacy? 

(v)  others? 


(c)  Scope  of  Operation 

In  what  types  of  cases  have  public  class 
actions  been  used? 

Should  that  scope  of  operation  be  expanded? 
A  case  in  point  -  Group  Defamation. 


(d)  Available  Models 


(i)  common  law 

(ii)  statutory 

(iii)  pure  public  class  actions 

(iv)  hybrids 
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GROUP  CLAIMS/COLLECTIVE  RIGHTS 


by  KEVIN  DOUCETTE 


I  Introduction 


A)  Brief  description  of  CAC  and  its  role  in  consumer 
advocacy 


II  Consumer  Problems 


A)  Nature  of  Complaints  Received 

B)  Difficulty  in  Getting  Redress 


III  Possible  Remedies 


A)  Wider  use  of  consumer  professionals  in  business 

B)  Wider  use  of  consumer-oriented  groups 

C)  Ombudsmen 

D)  Brief  mention  of  arbitration,  mediation  and 
administrative  tribunals  as  remedies 

E)  No-fault  compensation  schemes 


IV  Conclusion 
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Notes  for  remarks  -  Margaret  C.  McNee 


CLASS  ACTIONS 


Issue:  What  potential  do  class  actions  present  for  fair, 

effective  and  expeditious  dispute  resolution. 

Status 

Quo:  -  How  useful  is  the  current  class  action  procedure 

under  Ontario  Rule  12.01,  particularly  in  light 
of  the  Naken  decision. 

There  is  scope  under  Naken  for  class  actions  if 
defendants  liability  could  be  established 
through  common  proof  provided  no  individual 
issues  needed  to  be  litigated  but  post  Naken 
experience  indicates  the  restricted  nature  of 
this  use. 


Reform 

Proposals:-  Do  we  need  legislation  along  the  lines  of  the 

Class  Actions  Act  proposed  by  the  Ontario  Law 
Reform  Commission. 

What  are  the  lessons  to  be  learned  from  the  U.S. 
experience  when  statistics  show  a  diminution  in 
the  number  of  class  actions  in  the  U.S.  in  recent 
years  -  will  a  reformed  class  action  procedure 
encourage  and  increase  litigation. 

What  procedural  safeguards  are  necessary  to 
protect  plaintiffs  and  defendants. 

Is  certif ication  the  only  way  to  ensure  that  the 
class  is  properly  represented. 

What  are  the  special  interests  of  defendants  - 
should  an  opting-in  procedure  be  required  to 
prevent  plaintiffs  getting  a  "free  ride". 
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Conclusion : 


What  are  the  rights  of  defendants  to  have  issues 
determined  on  a  class  basis. 

How  should  class  actions  be  funded. 


Class  actions  may  not  be  the  solution  to 
plaintiffs  woes  they  are  often  presented  to  be, 
although  they  have  a  place. 

Defendants  rights  must  be  considered  along  with 
plaintiffs  rights. 

Are  there  other  alternatives  to  achieve  the  same 
objectives . 


MCM  CLASS : VWBANK 
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MEDIATION 

WHAT  YOU  ALWAYS  WANTED  TO  KNOW,  BUT  WERE  AFRAID  TO  ASK 


1.  Definition  -  negotiations  assisted  by  a  third  party. 

Is  that  it? 

2.  The  Dispute  Resolution  Setting  -  What  is  that?  Who’s  there? 

"All  methods,  practises  and  techniques,  formal  and  informal,  within  and  outside  the 
courts,  that  are  used  to  resolve  disputes". 

The  scope  of  inquiry  into  dispute  resolution  adopted  by  The 
National  Institute  of  Dispute  Resolution  as  reported  in 
"Paths  to  Justice:  Major  Public  Policy  Issues  of  Dispute 
Resolution". 

Put  in  the  company  of  such  a  disparate  gang,  are  the  courts  to  be  shed  of  all  majesty? 
Particularly  mediation,  where  there  is  only  power  to  persuade,  not  to  bind,  to  cajole  not 
enforce,  positioned  by  acceptability,  not  appointment? 

And  whereof  the  lawyers  -  from  warring  to  peacemaking,  surely  you  jest! 

And  what  say  the  disputants? 

Is  a  mutually  acceptable  resolution  of  the  dispute  (as  distinct  from  an  imposed  solution) 
arrived  at  by  their  own  efforts,  assisted  or  unassisted  by  counsel  or  a  mediator,  to  be 
preferred? 

If  so,  why?  Because  the  parties  regard  it  as  fair?  Or  because  they  did  not  surrender  control 
over  the  process,  or  the  result? 

3.  The  Mediation  Context  -  who  wants  it  anyway? 

Labour  relations,  domestic  disputes,  particularly  where  children  are  involved.  The 
environment.  Birds  like  it  too?  Just  a  joke,  just  a  joke! 

But  is  mediation  confined  to  disputes  in  which  the  parties  have  a  continuing  relationship, 
where  there  are  consequences  outside  the  dispute  in  not  reaching  agreement? 

What  about  personal  injury  lawsuits?  Those  parties  are  never  going  to  see  each  other  again, 
so  what  have  they  to  gain? 

Commercial  disputes,  you  say,  those  are  big  boys.  They  are  used  to  scrapping.  They  do  not 
care  -  do  they? 
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4.  Procedural  Parameters  -  Don’t  you  just  sit  down  and  talk? 

" It  is  critical  to  deal  with  the  "how"  of  negotiation  before  proceeding  to  the  "what".  One 
of  the  greatest  causes  of  misunderstanding  and  failure  in  complex  negotiations  is  the 
failure  of  the  parties  to  reach  a  clear  understanding  on  the  process  that  will  be  followed." 

Gerry  Cormick.  noted  U.S.  mediator,  of  the  Mediation 
Institute. 

Do  they  first  agree  with  each  other  to  mediate?  And  then  agree  with  the  Mediator  as  to  the 
process  through  which  he  is  to  discharge  his  function? 

Process  Protocol?  If  the  parties  can  agree  on  the  procedure  to  govern  their  process,  might 
they  be  able  to  agree  on  more? 

What  should  it  cover?  Who  is  involved?  And  for  what  purpose?  What  else? 

Should  discussion  and  positions  taken  be  open  to  use  in  subsequent  proceedings? 

Should  a  record  be  kept?  Are  the  press  welcome? 

Will  the  mediator  have  the  power  to  write  a  report? 

Should  he  have  such  power? 

Is  any  material,  particularly  of  a  technical  nature,  subject  to  a  confidentiality  bond? 

Is  there  to  be  any  deadlines? 

Who  is  to  draft  any  agreement  that  may  be  forthcoming  from  the  efforts  of  the  parties? 

Form  is  substance.  What  does  that  mean? 

5.  Strategic  Considerations  -  Should  you  want  it,  or  avoid  it? 

Are  you  saying  that  the  involvement  of  a  Mediator  may  have  tactical  connotations?  Is  that 
legitimate? 

Is  it  not  possible  that  some  party(s)  may  achieve  "standing",  or  "influence"  in  a  dispute  that 
they  might  not  otherwise  enjoy,  or  at  least  not  without  much  greater  expense? 

Won’t  that  be  particularly  true  of  disputes  involving  a  wide  range  and  diversity  of  interests, 
particularly  disputes  with  "public  interest"  dimension? 

Is  the  presence  of  the  public  interest  not  also  a  reason  why  mediation  would  be  difficult  to 
refuse  in  such  contexts? 

Will  the  mediator  provide  direct  or  indirect  access  to  key  actors  on  the  other  side  of  the 
dispute,  non-participants  in  the  process,  but  who  have  a  great  influence  over  the  outcome? 

Forum  is  power.  What? 

Excluded,  or  included  -  that  is  the  question. 
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6.  Professionalism  -  Who  are  these  mediators,  anyway? 

An  "intellectual",  grasping  complex  issues  quickly  and  able  to  generate  creative  ideas, 
who  brings  to  bear  "energetic  guidance"  in  the  form  of  leadership  and  appearance  as  an 
authority  figure,  and,  on  top  of  it  all,  a  "nice  guy". 

"The  Unknown  Mediator" 

(drawn  from  a  1962  Study  of  the  qualities  of  mediator  as 
reviewed  by  William  M.  Weinberg  at  the  1985  SPIDR 
Convention). 

Where  do  you  find  such  people?  No  wonder  this  mediation  is  having  such  a  difficult  time 
getting  off  the  ground! 

This  is  not  an  artist’s  studio  -  what’s  creativity  got  to  do  with  all  of  this? 

Aren’t  mediators  "messenger  boys"  between  the  parties  -  what’s  all  this  business  about 
leadership  and  authority? 

Do  these  guys  just  tell  you  what  deal  is  good  for  you?  And  hammer,  and  threaten  to 
embarrass  you  if  you  do  not  agree?  Are  they  certified?  Do  they  have  a  code  of  ethics? 

You  say  some  lawyers  act  as  mediators.  Don’t  their  "ethics"  (whatever  that  means  in  today’s 
world)  require  them  to  act  for  one  side  or  the  other? 

Are  these  people  neutral?  They  say  they  are,  but  maybe  they  are  only  working  for  one  side? 

You  say  they  are  neutral  but  not  neutral  insofar  as  the  settlement  is  concerned.  What  does 
that  mean?  Settlement  advocates.  Maybe  that’s  not  so  bad  -  "neutral  but  not  neutered", 
perhaps? 

Evenhanded,  too.  But  if  one  party  is  weaker,  won’t  the  Mediator  bend  in  its  direction  to 
redress  the  imbalance  between  the  parties?  Ought  he  too?  Does  he  have  an  obligation,  in 
other  words,  to  protect  the  weaker  party  from  an  "unfair"  result? 

7.  Institutionalization  -  From  "Pie  in  the  Sky"  to  "Meat  and  Potatoes" 

" Without  institutionalization,  mediation  and  all  these  other  ADR’s  will  go  the  way  of  the 
Dodo  Bird. " 


Anon 


Who  is  going  to  pay  these  guys? 

The  Judges  are  paid  by  the  Government;  and  the  lawyers  get  paid  by  the  clients.  These 
mediators,  they  advocate  "settlement",  but  does  "Settlement"  pay? 

If  you  are  not  part  of  something,  it’s  hard  to  become  anything.  That’s  my  theory.  Shouldn’t 
these  mediators  get  out  of  the  wilderness  and  in  with  the  Judges  and  lawyers?  Or  have  they 
tried,  and  been  told  they  are  not  welcome?  Somehow,  I  wouldn’t  be  surprised. 

They  should  do  what’s  been  done  in  labour  relations  -  have  their  role  written  into  legislation. 
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8.  The  role  of  counsel  -  What?  Do  they  have  something  to  do  with  this  too? 

"Whenever  the  controversy  will  admit  of  a  fair  adjustment  the  client  should  be  advised  to 
avoid  or  to  end  the  litigation" 

The  Camions  of  Ethics  ,  Canada  Bar  Association. 

What  will  my  lawyer  think  of  all  this?  You  know  the  old  saying  -  if  you  don’t  have  a  problem, 
go  to  a  lawyer,  and  you  will  soon  have  one.  That’s  not  the  case  with  my  lawyer  -  I  trust  and 
rely  on  him.  It’s  always  the  other  lawyer  who  causes  the  problem.  Won’t  the  mediator  try  to 
avoid  lawyers  to  get  the  problem  solved? 

Do  these  "Cannons"  require  my  lawyer  to  advise  in  respect  of  process,  and  the  merits?  Or  only 
the  latter,  because  if  the  dispute  cannot  be  settled,  (and,  of  course,  good  lawyers  always  make 
an  effort  settle,  sometime  not  until  the  court  house  door  but  that’s  what  makes  life  exciting, 
and  busy  for  the  lawyers’),  its  off  to  court  we  go!  And,  the  process  is  clear  -  the  Rules  of 
Court  say  so! 

Who  takes  the  first  step?  Won’t  the  suggestion  of  compromise  be  seen  as  weakness?  What 
self  respecting  lawyer  would  want  to  be  seen  as  initiating  settlement  discussions,  particularly 
early  on  before  he  knows  his  case,  and  the  case  he  has  to  meet? 

Process,  you  say,  what’s  that  got  to  do  with?  If  the  process  required  the  parties  to  initiate 
settlement  discussions,  or  if  some  other  appropriate  context  were  created  along  the  way,  that 
might  simulate  discussion.  Everyone  could  save  face. 

Well  maybe.  You  may  have  a  point  there.  I’ll  ask  my  lawyer. 

9.  The  Quality  of  Justice  -  Are  we  just  watering  down  the  law? 

"If  the  rules  of  the  game  are  loosened  up  -  made  more  informal  and  flexible,  -  "a 
problem  solving  exercise"  "tell  me  what  this  is  all  about"  are  there  risks  to  confidence  in 
the  system  ?  Are  the  real  possible  losers  the  people  who  do  not  know  their  way  around 
this  lose  informal  system  ? 


"The  Soliloquy  of  the  Unknown  Litigator". 

Can  that  be  said  of  mediation  -  a  voluntary  process  that  can  be  terminated  at  any  time,  or  by 
mutually  acceptable  resolution  of  the  dispute?  But,  nonetheless,  there  are  no  clear  cut  rules? 

Is  the  resolution  of  the  dispute  between  parties  on  terms  acceptable  to  them  the  only  objective 
and  the  only  relevant  consideration?  What  of  constitutional  values?  What  of  the  public  policy 
as  explicated  in  statutes?  Isn’t  law  more  than  private  dispute  resolution?  Isn’t  there  a  public 
purpose  to  it  -  public  resources  and  public  appointment  of  judicial  officers? 

Is  all  of  this  just  to  save  money?  And  what’s  wrong  with  delay?  Why  just  the  other  day  I  got 
sued... 


Where  is  all  this  going? 
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MEDIATION 


BY  Lee  K.  Ferrier 


Historical 

-  The  process  in  the  old  days 

-  Friend  of  the  parties 

-  Kitchen  table  agreements 

-  Four  party  meetings 

-  Mediation  and  arbitration 


What  It  Is 

-  One  method  of  problem  solving 

-  Negotiation  -  face  to  face  with  assistance  of  neutral  third  party 

-  two  on  one 

-  one  on  one 

-  Little  separate  representation 

-  No  decision  making  power  by  mediator 

-  An  assistance  to  the  negotiation  process,  to  reach  agreement 

-  Assistance  to  more  effective  bargaining  (elimination  of  the  rectangular 
process ) 

-  Independent  neutral  party  becomes  between  the  parties 

-  To  balance  or  alter  the  dynamic 


Why  It’s  Used 

-  Early  settlement 

-  Less  expensive 

-  Generally  satisfactory  outcomes 

-  Agreements  usually  honoured 

-  If  successful,  parties  will  try  again  if  the  need  arises 

-  Unequal  bargaining  positions  may  result  in  an  agreement  that  is  not 
considered  fair 

-  Lack  of  independent  judge,  never  know  what  the  result  might  otherwise 
have  been 

-  Tendency  to  gloss  over  what  might  be  significant  factual  issues 

-  Lack  of  ability  to  decide  the  facts  before  coming  to  agreement,  in  some 
cases 


When  It  Can  Be  Used 

-  Some  situations  are  not  mediatable 

-  Parties  have  demonstrated  co-operation  in  some  issues  in  the  past 

-  Desire  for  settlement  must  be  strong 

-  Acceptance  of  the  process 

-  There  must  be  some  pressure  to  settle,  (costs,  time,  uncertain  outcome, 
desire  to  avoid  the  ongoing  emotional  wrangle) 

-  Anger  should  be  at  a  low  ebb 
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Some  Of  The  Essential  And  Subtle  Features 

-  Acceptability,  not  necessarily  to  welcome  the  process  but  willingness  to 
try 

-  Focus  on  the  wishes  of  the  disputants 

-  Impartiality  of  the  mediator  to  the  largest  extent  possible 

-  Neutrality,  nothing  to  gain 

-  Encourage  party  to  make  their  own  agreement 

-  No  authoritative  decision  making  power 

-  Manipulation 

-  Persuasion 


The  Downsides 

-  Delay  if  unsuccessful 

-  Expense  if  it  doesn't  work 

-•  If  mediator  doesn't  handle  the  situation  well,  could  further  polarize 
the  parties 

-  Excessive  manipulation  by  the  mediator 
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CONFERENCE  ON  ACCESS  TO  CIVIL  JUSTICE 


"Mediation"  Workshop 


THE  RESOLUTION  OF  CONSUMER  DISPUTES  IN  ENGLAND  AND  WALES 

Richard  Thomas,  Director  of  Consumer  Affairs,  Office  of  Fair 
Trading 


1  Small  Claims  Procedures 

( a )  Purpose 

*  Accessible,  quick,  cheap  and  informal  means  of 
deciding  disputed  claims  of  relatively  low  amount. 

*  "Do-It-Yourself"  litigation. 

( b )  Key  Features 

*  All  kinds  of  claims  in  local  county  courts  under  £500 
which  are  defended . 

*  Defended  cases  automatically  referred  to  'small 
claims  arbitrator'  -  required  to  be  informal. 

*  The  Registrar  ("District  Judge")  may  conduct  the  case 
in  any  way  so  as  to  achieve  a  just  result. 

*  The  winner  -  if  legally  represented  -  cannot  obtain 
legal  costs  from  the  loser.  (This  is  intended  to 
discourage  legal  representation.) 

*  Arbitration  hearing,  leads  to  award  which  can  be 
enforced  like  any  other  judgment. 

*  Very  limited  grounds  for  appeal. 

( c )  Small  claims  in  practice 

*  45,000  cases  each  year 


*  Large  organisation  v  Large  organisation  -  5% 

Large  organisation  v  Small  litigant*  -  20% 

Small  litigant*  v  Large  organisation  -  7% 

Small  litigant*  v  Small  litigant*  -  68% 


(*  Small  litigant  includes  small  businesses.) 
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*  44%  of  plaintiffs  and  64%  of  defendants  were  acting 
in  a  private  capacity. 

*  Average  claim  =  £216. 

*  Unassisted  v  Unassisted  -  52% 

Unassisted  v  Assisted  -  12% 

Assisted  v  Assisted  -  9% 

Assisted  v  Unassisted  ~  27%. 

*  Registrars'  conduct  of  cases  vary  widely.  Two  main 
approaches  -  informal/active  v  formal/passive. 

*  71%  of  litigants  (including  losers)  would  be  'very 
likely'  to  use  it  again;  10%  would  be  'very 
unlikely' . 

*  Significant  minority  had  problems  understanding  and 
using  the  forms  and  procedures. 

( d )  Reforms  proposed  by  Civil  Justice  Review  (June  1988) 

*  Self-contained  procedural  rules;  identifiable  'Small 
Claims  Court ' . 

*  Small  claims  limit  increased  to  £1000. 

*  Improved  forms ,  booklets ,  guidance. 

*  Abandon  preliminary  hearings. 

*  'Interventionist'  approach  to  be  adopted  in  all 
cases,  with  explanations  and  reasons  for  decisions. 

*  Training  for  Registrar  and  court  staff. 

*  Right  of  audience  for  non-lawyers. 

*  Better  links  between  courts  and  advice  agencies. 

2  Alternative  schemes  for  consumer  redress 

( a )  Private  small  claims  court 

-  London  and  Manchester  Voluntary  Arbitrations  Schemes 

-  'Laboratory'  role 

-  Defunct  by  1980  (lack  of  funding). 

(b)  Arbitration  under  Codes  of  Practice  (see  Appendices) 

-  Codes  of  Practice  negotiated  by  Office  of  Fair 
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Trading  (under  Fair  Trading  Act  1973)  usually  contain 
conciliation  and  arbitration  facilities. 

-  Four  stage  process  -  complaint,  advice  agency, 
conciliation  by  trade  association,  independent 
arbitration . 

-  Reviewed  and  reformed  in  1981  ( "Redress  Procedures 
under  Codes  of  Practice,  OFT). 

-  1984  booklet  -  "I'm  going  to  take  it  further" . 

-  Use  of  arbitration  mainly  confined  to  holidays  and 
cars . 

( c )  Insurance  Ombudsman 


-  Founded  1981  by  leading  insurance  companies;  80%  of 
domestic  market  now  in  membership. 

-  Constituted  as  independent  organisation.  Council  of 
nine  has  seven  representing  'public  and  consumer 
interests ' . 

-  Ombudsman,  employed  by  Council,  empowered  'to  act  as 
'counsellor,  conciliator,  adjudicator  or  arbitrator'. 

-  Awards  up  to  £100,000  binding  on  insurance  company, 
not  on  consumer. 

-  Annual  report  draws  attention  to  public  interest 
aspects . 

-  Over  4  years,  1983-6:- 


Cases  passed  to  Ombudsman  4,051 

Company  decision  revised  492 

Company  decision  confirmed  1,889 

Cases  outstanding,  withdrawn,  1,670 

resolved  by  summary  advice 


( d )  Other  Private  Schemes 

*  Banking  Ombudsman  -  closely  modelled  on  IOB. 

*  Building  Societies  Ombudsman  -  ditto,  but  with 

statutory  backing. 

*  Private  Insurance  Arbitration  Scheme. 

*  Schemes  under  Financial  Services  Act. 

*  Solicitors'  Complaints  Bureau. 

*  Schemes  for  'Public  Utilities'  disputes. 
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3  Strengths  and  weaknesses  of  "privatised"  justice 

Strengths 

-  Additional  choice  for  disputant. 

-  Procedurally  more  attractive/accessible  to  some. 

-  Low  or  no  costs  for  consumer. 

“  May  go  beyond  strict  entitlements. 

-  Scope  for  innovation  -  "designer”  justice? 

-  Specialist  jurisdiction. 

-  Scope  for  public  interest  reforms. 

Weaknesses 


-  Choice  may  mean  confusion  and  bewilderment  at 
multiplicity  of  schemes. 

-  Distracting  time  and  energy  from  court  reforms. 

-  Limited  jurisdiction  or  access  points  (geographical/ 
subject  matter/def endants ) . 

-  Dependence  upon  private  sponsorship  -  long-term 
security? 

-  Adequate  commitment/promotion? 

-  Independence  may  not  be  adequately  perceived. 
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REDRESS  FACILITIES  AVAILABLE  UNDER  OFT- 
APPROVED  CODES  OF  PRACTICE 


Code  Conciliation  Arbitration 

(by  trade  association,  (through  Chartered 
unless  otherwise  Institute  of 


indicated) 

Arbitrators,  unless 
otherwise  indicated) 

Domestic 
laundry  and 
dry  cleaning 

Yes 

No 

Tour  operators 

Yes 

Yes 

Domestic 

electrical 

appliance 

servicing 

Yes 

Yes 

Selling,  siting 
and  letting  of 
holiday  caravans 

Yes 

Yes 

Photograph 

industry 

Yes 

Yes 

Shopping  at 

Yes 

Yes 

Home 

( independent 

Code  Administrator) 

( independent 

Code  Administrator) 

Domestic 

electrical 

appliance 

servicing  by 

electricity 

boards 

Yes 

(by  electricity 
consultative 
councils ) 

Yes 

Footwear 

No 

No 

Finance  Houses 

Yes 

Yes 

Glass  and  Glazing  Yes 

Yes 

Motor  Industry 

Yes 

Yes 

(arbitration  set  up 
by  trade  associations) 

Motorcycles 

Yes 

Yes 

(arbitration  set  up 
by  trade  associations) 

Other  facilities 


Independent 
fabric  testing 
centres 


Footwear 
Testing  Centre 


Institute  of 
Automotive 
Assessors 

Institute  of 
Automotive 
Assessors 
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Mail  Order 
Publishers 

Yes 

No 

Catalogue 

Mail  Order 

Yes 

Yes 

- 

Funeral  Directors  Yes 

Yes 

- 

Shoe  Repairs 

Yes 

No 

- 

Furniture 

Yes 

Yes 

- 

Post  Office 

Yes 

(with  P.0  Users 
National  Council) 

Yes 

Selling  and 
servicing  of 
radio  and 
television  etc 

Yes 

No 

Vehicle  Body 
Repairs 

Yes 

Yes 

(motor  industry 

Institute  of 
Automotive 

arbitration  Assessors 

scheme ) 
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CONCILIATION  AND  ARBITRATION  CASES  HANDLED  BY  SELECTED  SCHEMES 

AND  RESULTS  (1983-6) 


ABTA 

GGF 

MAA 

MRA 

NARF 

Number  of  cases 

conciliated  by  Trade 

Association 

42/253 

N/k 

2759 

-» 

-L 

3063 

Number  of  cases 

referred  to  arbitration 

1/764 

106 

159 

0 

3 

Claims  upheld  by 

arbitration 

1/362 

46 

19 

0 

1 

Claims  wholly  rejected 

by  arbitration 

340 

23 

57 

0 

2 

Claims  split/ 

[62] 

28 

71 

0 

0 

compromise  agreed 

ABTA=  Association  of  British  Travel  Agents. 

GGF=  Glass  and  Glazing  Federation. 

MAA=  Motor  Agents  Association. 

MRA=  Motor-Cycle  Retailers  Association. 

NARF=  National  Association  of  Retail  Furnishers. 
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Joseph  Norton 
Grand  Chief 

Mohawk  Council  of  Kahnawake 


1.  The  Necessity  for  Native  Courts 

The  Court  System  in  Canadian  Society  has  evolved  out  of  European 
values  of  individualism  and  adversarialism.  It  is  not  suitable  for  the 
different  values  of  the  Native  people  of  Canada  which  are  based  on  the 
preservation  of  the  collectivity  of  a  native  community.  Since  a  Court  is 
a  dispute  resolution  mechanism,  the  values  of  a  Native  community  may 
require  it  to  be  accountable  to  the  community,  rather  than  functioning  as 
an  independent  body. 


Native  Courts  based  on  native  values  such  as  mediation,  would  be  a 
step  in  the  resolution  of  economic  and  social  problems  in  native 
communites.  Also,  the  special  legal  status  of  Natives  in  the 
Constitution  present  complex  constitutional  issues  which  are  not 
satisfactorily  handled  by  the  Canadian  Courts.  Both  the  Federal  and 
Provincial  Governments  must  be  flexible  and  creative  in  their 
administration  and  legislation  and,  in  addition,  generous  with  their 
resources,  if  they  are  committed  to  providing  alternatives  to  the  Courts 
such  as  Native  Courts. 


2.  Justice  System  of  Kahnawake 


Our  system  is  administered  separately  from  the  elected  political  body, 
but  it  is  still  accountable  to  the  community  and  their  elected 
representatives  in  the  implementation  of  policy.  This  system  is  ever 
evolving  as  demands  are  made  by  the  different  elements  of  our  community. 


Presently,  our  system  borrows  from  the  Canadian  Justice  System  and 
adopts  the  material  to  suit  the  needs  of  the  community.  Access  to  the 
courts  whether  the  Native  Court  or  an  external  court  is  administered  by 
the  Mohawk  Peacekeeper  Department  and  the  Court  Personnnel  (Mohawk 
Justices  of  the  Peace,  appointed  by  Section  107  of  the  Indian  Act,  on 
January  31,  1985  by  the  Minister  of  Indian  Affairs  at  the  time  Mr.  David 
Crombie;  Mohawk  Court  Clerks). 


This  provides  flexibility  and  opportunity  for  mediation  before  formal 
charges  are  laid.  By  Mohawk  administration,  Mohawk  values  are  reflected 
and  preserved  by  the  Justice  System.  This  promotes  peace  and  harmony  on 
Mohawk  Territories  and  it  strengthens  our  jurisdiction. 
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ESTABLISHING  NATIVE  COURTS 


by  Samuel  D.  Stevens 


What  is  the  Basis  for  Establishing  a  Native  Court? 

Fundamentally  it  is  to  recognize  that  aboriginal  people  still  use 
customary  law.  The  establishment  of  a  Native  Court  would  allow 
dispute  settling  by  aboriginal  people  in  a  meaningful  way  to  them. 


What  Have  Other  Jurisdictions  Done  to  Alleviate  This  Problem? 


The  United  States  has  had  tribal  courts  established  for  a  number  of 
years.  We  probably  should  not  emulate  their  court  system  but  there 
are  a  number  of  things  we  can  learn  from  their  experience. 

The  Papua,  New  Guinea  experience  with  village  courts  is  an  excellent 
model  for  not  just  aboriginal  communities  but  for  all  communities  in 
remote  areas.  The  Australian  experience  is  really  not  a  model  that 
has  a  great  lot  to  teach  us  but  that  country  has  done  a  major  study 
on  customary  laws. 
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What  Are  the  Ways  That  Native  Courts  could  Be  Established? 

Essentially  there  are  five  methods: 

(1)  Aboriginal  assertion  of  sovereignty; 

(2)  S.  81  by-law  making  power; 

(3)  S.  107  -  Justice  of  the  Peach  approach; 

(4)  S. 91(24)  -  the  Federal  Government  could  amend  the  Indian  Act  to 
create  Indian  Courts; 

(5)  The  Federal  Government  could  establish  Native  Courts  pursuant  to 
s.101  of  the  Constitution  Act  1982. 

What  Are  Some  of  the  Problems  Which  Native  Courts  Will  Create? 

(1)  Jurisdictional  problems; 

(2)  Supervisory  problems; 

(3)  Training  problems; 

(4)  Cost 

(5)  Codification  of  custom  laws. 
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OUTLINE 

CONFERENCE  ON  ACCESS  TO  CIVIL  JUSTICE 

WORKSHOP 

NEIGHBOURHOOD  AND  LAY  JUSTICE 


Michael  Mailing 

Staff  Lawyer,  Parkdale  Community  legal  Services 
Chairperson,  Federation  of  Metro  Tenants'  Associations 


L. _ Issues 

(a)  Definitions 

(i)  "Lay"  Justice 

A.  Expert  and  Non-Expert 

(ii)  "Neighbourhood"  Justice 

(b)  Role  of  the  State 

(i)  "Non-State"  Justice 

(ii)  Private  v.  Public  Justice 

A.  For  Profit  and  Not-For-Profit 

(iii)  The  Limits  of  Lay  Justice 

A.  Drawing  the  Line 

B.  Enforcement 

(c)  What's  wrong  with  State  Justice? 

(d)  Cccmunity  and  "Cannunity  of  Interest" 

(i)  "Neighbourhood" 

(ii)  Who  Dispenses  Justice? 
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(e)  The  Mixed  Blessing 

(i)  History 

(ii)  Disquieting  Trends 

A.  "NIMBY" 

B.  Electing  Decision  Makers 

(f)  Independent,  Parallel  or  Accessory? 

(g)  Funding  Non-State  Justice 

2.  Models 

(a)  ®®Privatizati©nM 

(i)  "Rent-a-Judge" 

( ii )  Arbitration 

(iii)  Mediation 

(b)  Alternative  Dispute  Resolution  (ADR) 

(c)  “Peeples'  Tribunals®® 

(i)  Socialist  Legal  Systems 

(d)  “Peoples'  Courts®' 

(i)  Small  Claims  Courts 

(ii)  Private  Non-Profit  Courts? 

(e)  Customary  Justice 

(i)  Native/Aboriginal  Justice 

(ii)  Can  We  Go  "Backwards"? 

(f)  Neighbourhood  and  Group  Justice 

( i )  Co-operatives 

(ii)  Tenant  Organizing  and  Negotiation 
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INTRODUCTION 


-  Congratulations  to  our  Attorney-General,  Ian  Scott,  for  his 
courage  and  insight,  and  Nr.  Justice  Zuber's  adr  analysis 

-  Importance  of  an  enlightened  and  active  citizenry  working  with 
each  other  on  a  "grass  roots"  level;  its  co-operation  with  the 
legal  profession  and  Government,  and  its  role  in  encouraging  an 
interdisciplinary  approach  to  conflict  resolution 

-  The  trend  v.  fad  of  adr:  "JUSTICE"  is  really  "JUST  US" 

-  The  social  phenomenon  of  the  growing  awareness  of  the 
interpersonal  to  international  perspective  as  seen  through  the 
lens  of  a  telescope,  binoculaurs  and  microscope 

THE  CANADIAN  INSTITUTE  FOR  CONFLICT  RESOLUTION;  THE  SEMINAL 

BEGINNINGS 


-  Submission  to  the  Zuber  Report:  Stressing  the  individual  to  help 
relieve  the  stress  on  the  system 

-  Creation  of  the  Dispute  Resolution  Centre  of  Ot tawa-Car le ton 

-  Results  of  one  year  of  research,  reflection  and  many  meetings 

-  Creation  of  the  Canadian  Institute  for  Conflict  Resolution 

AN  INCREDIBLE  JOURNEY:  ACTIVITIES  AND  PLANNED  EVENTS 


Summary  of  networking  and  conferences  throughout  North  America 
after  almost  one  more  year  of  exhilarating  experiences 
Community  Boards;  looking  for  a  win-win  v.  win-lose  approach 
Mediation  in  Education:  first  high  school  and  elementary  schools 
in  Canada  with  peer  mediation  and  conflict  management  curriculum; 
ABA  Conference  in  Washington  -  play  from  Hollywood;  expansion 
plans  in  schools  throughout  Canada:  "I  hear  a  New  Generation 
Calling" . 

Ideas  for  mediation  alternatives  for  lawyers  and  their  business 
clients  and  relevance  to  input  of  the  ordinary  citizen 
Exciting  revelation  of  the  role  of  theatre  and  the  arts  in 
explaining  adr  to  the  public:  Conflict  Resolution  Days/Weeks  in 
municipalities  beginning  in  Ottawa-Car le ton  Sept.  27,  1988  ending 
with  a  night  in  the  theatre  ...  (lead  to  an  International  Year  for 
Conflict  Resolution?  -  proposal  to  our  Federal  Government) 


THE  FUTURE:  OUR  THOUGHTS  AND  HOPES 


-  Reducing  the  fare  to  be  fair:  "obedie 

-  Mediation  between  those  in  adversarial 
meant  to  supplement  not  supplant  exist 
not  "idealistic"  but  "ideal";  not  taki 
hands;  a  "daydream?"  -  that's  o.k.,  ju 
"nightmare";  anyone  want  to  follow  the 
cheer?  -  "2-4-6-8  ..  Let's  not  fight, 
the  scorpion  and  the  turtle:  the  need 
While  we  are  protectively  embraced  by 
enthusiastically  embrace  common  sense 
on  law  broken  to  concern  about  harm  do 


nee  to  the  unenforceable" 
and  adr  industries?!;  adr 
ing  responses  to  conflict; 
ng  law  but  life  into  our  own 
st  what's  needed  for  world's 
model  of  a  new  school 
let's  mediate!"  -  Story  of 
for  a  change  in  attitude, 
the  common  law,  let's 
(moving  from  concentration 
ne ) .  Thank  you . 
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1.  In  what  situations  is  it  appropriate  to  look  toward  resolution 
outside  of  the  court  system? 

(a)  need  an  identifiable  community  of  interest 

(b)  the  issue  should  be  one  which  relates  to  the  community 
of  interest 

2.  Are  existing  attempts  to  forestall  trials  through  pre-trial 
conferences,  arbitration,  and  so  on  adequate 

(a)  litigation  is  by  its  nature,  adversarial 

(b)  lawyers  and  agents  are  already  involved 

3.  Who  should  be  the  decision  makers,  arbitrators,  or  mediators? 

(a)  each  member  of  the  community  should  accept  the  person  or 
body  as  having  authority  to  deal  with  the  matter 


4.  What  are  the  range  of  appropriate  remedies  which  may  be 
suggested  by  the  entity  which  is  dealing  with  the  issue  in 
dispute? 

(a)  limits  on  ability  to  enforce  the  remedies 

5.  By  what  process  should  the  rules  be  enacted? 

(a)  should  there  be  a  referendum,  or  recognition  in 
legislation? 

6.  What  sanctions  should  be  applied  to  enforce  the  resolution?  - 

(a)  should  there  be  an  appeal  to  the  courts? 

(b)  explicit  legislative  recognition? 
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THE  PRIVATE  COURT  -  AN  ALTERNATIVE 


DAVID  STOCKWOOD,  Q.C. 


"As  of  late  1986,  more  than  half  the 
companies  that  comprise  the  Fortune  500 
had  signed  a  pledge  saying  that  they  would 
try  to  use  less  expensive,  less  time- 
consuming  alternatives  to  litigation  in 
conflicts  with  each  other.  More  than 
twenty-five  major  insurance  companies  had 
a  similar  commitment.  In  all,  companies 
accounting  for  more  than  one  quarter  of  the 
entire  GNP  had  promised  to  take  all 
reasonable  steps  to  stay  out  of  court  against 
each  other.  1  (U.S.  Centre  for  Public  Resources) 


(1)  INTRODUCTION 

The  courts  in  Ontario  are  swamped.  The  judges  struggle 
to  cope  with  the  load.  As  a  result  there  has  been  a  growth  of 
interest  in  alternative  dispute  resolution  which  is  already 
popular  in  the  United  States.  In  Toronto  a  group  of  litigation 
lawyers  and  commercial  solicitors  have  formed  a  panel  of  "ad¬ 
judicators"  to  resolve  civil  disputes  outside  the  public  system 
under  the  name  "The  Private  Court". 


The  members 

Robert  P.  Armstrong 
Peter  Atkinson 
Ian  Binnie 
Robert  A.  Blair 
Sheila  Block 
James  Bradshaw 
Donald  J.  Brown 
John  Brunner 
Colin  L.  Campbell 


of  The  Private  Court 

Peter  Dey 
Bryan  Finlay 
Paul  Lamek 
Clifford  Lax 
Sidney  Lederman 
Alan  Lenczner 
Lome  Morphy 
Dennis  O’Connor 
Niels  Ortved 


are  : 

Christopher  Osborne 
Julian  Porter 
Allan  Rock 
Sandra  Simpson 
Ronald  Slaght 
James  Spence 
David  Stockwood 
Claude  Thomson 
Garry  Watson 


John  J.  Robinette 
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( 2 )  AN  OUTLINE  OF  THE  PROPOSAL 


The  Private  Court  can  only  come  into  operation  when 
parties  agree  to  submit  their  cases  to  the  Court.  A  submission 
to  the  court  brings  into  play  certain  provisions  of  the 
Arbitrations  Act  so  that  any  decision  given  by  the  Court  can  be 
enforced  in  the  same  manner  as  a  judgment.  The  system  is  run  by 
a  corporate  administrator  operating  under  the  name  "The  Private 
Court"  . 


Once  the  parties  have  submitted  the  dispute  to  the 
Court,  an  adjudicator  will  be  appointed  to  hear  the  case.  The 
adjudicators  are  either  assigned  to  cases  on  a  rotational  basis 
or  are  specifically  chosen  by  the  parties. 

After  the  adjudicator  has  been  appointed,  the  parties 
exchange  claims  and  responses.  There  is  then  a  pre-hearing 
conference  which  has  two  purposes.  First,  the  adjudicator 
attempts  to  settle  the  case.  Second,  if  settlement  is  not 
possible  the  adjudicator  establishes  the  procedure.  The  Court 
has  its  own  set  of  rules  any  of  which  can  be  amended  by  the 
parties  so  that  the  procedure  will  fit  the  case.  After  the 
conference,  the  parties  may  select  a  different  adjudicator  to 
hear  the  case.  In  some  matters  the  parties  may  want  to  have  a 
solicitor  take  the  conference  and  attempt  a  commercial  solution 
and  then  have  a  barrister  adjudicate  the  hearing  if  settlement  is 
not  possible. 

Following  the  preliminary  conference  the  parties  go 
through  a  discovery  process  which  is  a  modified  version  of 
discovery  in  the  public  system.  At  any  time  the  parties  can  ask 
for  other  conferences  and  make  further  attempts  at  settlement. 

If  the  matter  is  not  resolved,  a  hearing  is  set  and  the 
case  proceeds  much  in  the  same  manner  as  a  trial  save  that  the 
proceedings  are  informal  and  held  in  private. 

Following  the  hearing  the  adjudicator  has  a  short  time 
to  deliver  an  award.  The  award  is  final  unless  the  parties  have 
opted  for  an  appeal  to  the  panel  of  three  members  of  the  Private 
Court  or  an  appeal  to  the  Divisional  Court  under  the  Arbi t rat i ons 
Act  . 
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(3)  THE  ADVANTAGES  OF  THE  PRIVATE  COURT: 


work 


A  Private  Court, 
which  clogs  the  public 


not  being  burdened  with  the  load  of 
system,  can  offer  certain  advantages: 


a)  Speed 


There  is  long  delay  in  the  court  system.  The 
backlog  in  Toronto  is  close  to  two  years.  Under  a 
private  system,  cases  should  be  determined  within 

a  private  system,  the  process 

can 


of  each  side's  case 
rery ,  documents  and 


ths .  In 

addition,  in 

be  aided  by: 

(i) 

early  and 

(ii) 

full  disci 

(iii) 

limits  on 
inter locut 

(iv) 

summary  de 
or  fact . 

on  issues  of  law 


(b)  Flexibility 

One  of  the  drawbacks  of  the  pubic  court  systems 
is  that  each  case  goes  through  the  same  elaborate 
ritual  whether  it  is  appropriate  for  the  dispute  or 
not.  The  Private  Court  system  permits  the  parties  to 
work  with  the  adjudicator  at  the  pre-hearing  conference 
to  tailor  the  procedure  to  the  case. 


(c)  Informality 


Many  people  are  intimidated  by  the  court  system. 
The  Private  Court  will  use  conference  rooms  and 
dispense  with  formalities.  It  is  ideal  for  parties  who 
have  ongoing  business  dealings  and  wish  to  resolve 
legitimate  disputes  without  poisioning  their  entire 
commercial  relationship. 


(d)  Confidentiality 


In  the  court  system,  clients  have  to  reveal  their 
private  affairs.  The  Private  Court  will  give  complete 
confidentiality.  The  record  will  not  be  public  unless 
a  party  pursues  an  appeal  to  the  Divisional  Court. 

This  approach  should  be  particularly  useful  in  cases 
involving  trade  secrets  or  other  private  information. 
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(e)  Choice  of  Judge 


Under  the 
a  judge  to  try 
know  who  will 
moment .  Under 
ahead  of  time 
choice  of  "adj 


public  system,  parties  cannot  "pick" 
the  case.  Further,  parties  do  not 
"try"  the  case  until  the  last  possible 
the  Private  Court  the  parties  will  know 
who  will  try  the  case  and  will  have  a 
udicators " . 


( f )  Fixed  Dates 

Efforts  to  bring  fixed  dates  to  the  Supreme  Court 
of  Ontario  have  been  unsuccessful  and  the  lack  of  fixed 
dates  contributes  to  the  expense  and  frustration  of  the 
present  system.  The  Private  Court  will  offer  fixed 
dates  so  that  parties,  witnesses  and  counsel  will  know 
precisely  when  the  hearing  is  scheduled  to  take  place. 

(g)  Expense 

I  have  left  this  issue  to  the  end  even  though  it 
is  the  most  important  factor.  I  believe  that  the  other 
factors  which  I  have  outlined  will  make  The  Private 
Court  less  expensive  even  when  one  takes  into  account 
the  cost  of  administration  and  hearing  rooms  and  the 
fees  for  the  adjudicators.  In  the  U.S,  properly  run 
arbitration  usually  costs  one-third  as  much  as  litiga¬ 
tion.  There  is  no  reason  to  believe  that  that  will  not 
be  the  case  here . 


(4)  WHAT  IS  THE  COST  OF  THE  PRIVATE  COURT? 


The  Private 
which  are  not  present 
ministration  fee  similar  to  fees 
Institutes.  Parties  must  also  pay  for 
Most  importantly,  the  parties  pay  the 
Those  fees  are  based  on  daily  rates 
preparation  time,  actual  hearing  time  and  preparation  of  the 
award.  These  costs  are  outweighted  by  the  over-all  savings  of  a 
private  system. 


Court  has  certain  costs  to  the  parties 
in  the  public  system.  There  is  an  ad- 

charged  by  Arbitration 
the  cost  of  hearing  rooms, 
fees  of  the  adjudicators, 
which  take  into  account 
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(5)  INFORMATION  ON  THE  PRIVATE  COURT 

If  you  have  cases  which  may  be  appropriate  for  deter¬ 
mination  by  the  Private  Court  either  you  or  your  outside  counsel 
may  write  to  the  Administrator,  The  Private  Court,  c/o  Stockwood, 
Blair,  Spies  &  Ashby,  Suite  2512,  150  King  Street  West,  Toronto, 
Ontario  M5H  1J9,  Telephone  No:  593-7200,  Telecopier:  593-9345. 


f'fC-* 


’■i  T  T  f 


V  .  V.. 


;):>  i  &K 


^  ..if 

~  ;  ■  ..  >  • .  ^  i  '  ':*/  *  . 


,  Jr 


jincro 


/ 


Confexrence  Congres  sur 

on  Access  to  l’acces  a  la 

Civil  Justice  justice  civile 


PRIVATIZATION 


Out! ine  of  Remarks 


by 

Mai  com  C.  Kronby 
McMillan,  Bincn 
Barristers  &  Solicitors 


MinMyof  Ministfere  Ian  Scott  18th  floor,  18  King  Street  East,  Toronto.  Ontario  M5C  1C5 

the  Attorney  du  Procureur  Minister 

General  general  Mimstre  I8'eme  etage,  18  rue  King  est,  Toronto  (Ontario)  M5C  1C5 


n : 


on  t 


■sri  j 


it  sc 


os, 


fc. 


VC 


•: ::  i. 


s v 


?i  ■_  5  ct  o  v. 


CONFERENCE  ON  ACCESS  TO  CIVIL  JUSTICE 


WORKSHOP  ON  "PRIVATIZATION",  3:30  P.M.,  JUNE  21,  1988 

1.  Significant  changes  in  Family  Law  legislation  over  the  past 
few  years  require  new  and  creative  methods  of  dispute 
resolution . 

2.  Particularly  in  the  High  Court,  there  are  serious  problems 
of  trial  scheduling,  causing  inconvenience  and  unrecoverable 
expense  to  litigants,  witnesses  and  counsel. 

3.  Arbitration  offers  a  method  of  alternative  dispute 
resolution,  designed  to  avoid  the  costs,  the  delays,  the 
public  and  intimidating  nature  of  court  proceedings  and  the 
formal  methods  required  by  traditional  litigation 
procedures . 

4.  Arbitration  is  a  consent  process,  but  should  not  be  confused 
with  mediation.  Arbitration  results  in  an  imposed  binding 
award,  subject  to  the  possibility  of  access  to  the  court 
system  by  way  of  appeal  unless  the  parties  agree  otherwise. 

5.  In  my  formulation,  the  process  of  arbitration  in  a  family 
law  matter  might  follow  a  procedure  like  this: 
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(a)  Counsel  for  the  parties  agree  to  proceed  by  way  of 
arbitration,  and  select  an  arbitrator,  probably  a 
practicing  or  academic  lawyer. 

(b)  Counsel  meet  with  the  arbitrator  for  a  pre-arbitration 
conference.  This  gives  counsel  the  opportunity  to 
explore  settlement  or  limit  and  define  the  issues 
before  an  actual  arbitration  hearing.  They  set  the 
rules  for  the  hearing,  i.e.,  the  place  and  time, 
whether  or  not  they  want  a  verbatim  reporter,  whether 
or  not  they  will  exchange  briefs,  whether  they  will 
present  viva  voce  expert  evidence  or  experts'  reports 
etc . 

(c)  The  arbitration  hearing  proceeds  at  an  agreed  (private) 
place,  date  and  time.  The  arbitrator  hears  the  evidence 
and  submissions,  and  delivers  a  written  report  and 
award  within  the  shortest  possible  time  after  the 
hearing. 


Malcolm  C.  Kronby 
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